MEMORANDUM

TO; Council on Court Procedures
FROM: Fred Merrill
RE: Distinction between law and eguity

DATE : November 29, 1977

BACKGROUND

The distinction between law and equity is historically rooted in the separate
develgpment of the common law courts and the Chancery court in England. As
aarly as 1250, the English Chancellor began to provide litigants with assistance
because of the inflexibility of the existing English common‘law courts. By
approximately 1600 this practice developed into an entirely separate équity
court which applied a separate body of substantive law through flexible remedies.
Because of this differing function, the chancery court developed a completely
different procedural system.l

In the United States, the dual court system did not develop wniformly.
Some colonies set up separate courts of law and eguity, others had only one court
with a rigid separation between cases brought in law and cases breught in equity
and still others adjudicated eguity claims through common law courts and forms
of action.2

All retained a fairly clear distinction between law and equity. This was
required by the fact that the common law system of forms of action could not
function without the separation and common law procedure was so technical that

it was inappropriate for equity. In 1846 New York adopted a new constitution

1. Millar, Civil Procedure in the Trial Courts in Historical Perspective (1952},
23-26, James and Hazard, Civil Procedure (2nd ed. 1977}, section 1.4, page 1215.

2. James and Hazard, supra, page 18.
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which abolished their separate eguity court and in 1848 a new civil procedure
code {the Field code) was adopted. The most significant aspects of the Pield
code were the gbolition of the commeon law forms of action and elimination of the
procedural distinction between law and equity.3 The Field code was ultimately
adopted in 29 states. Four of these states (including Oregon) adoptad most of
the procedures in the Field code and abolished the forms of action but expressly
retained a formal distinction between law and equity.4 Another state, Iliinoils,
retained only a requirement that pleadings be labeled as law or eguity but with no
other procedural distinctions between law and eguity cases.

In the federal system there was no separate court of equity but until
1938 a distinction was maintained between the equity and the law side of the
federal trial courts. In 1938, the federal rules of civil procedure were
promulgated which abolished the distinction bhetween law and equity.5

At the present time only two states have separate courts in law and equity.6
Nine states preserve some distinction between law and equity although there is no
prohibition against combining legal and equitable issues in one casen7 Illinois
continues to require a labeling of pleadings as legal or equitablie. The recent

trend is clearly to abelish any procedural distinction between law and equity,8

3. Clark, "Code Pleading’ (2nd ed. 1947), page 21-22, 78. "The distinction between
actions at law and suits in equity, and the forms of all such actions and
suits heretofore existing, are abolished; and there shall be in this state,
hereafter, but one form of action for the enforcement or protection of private
rights and the redress or prevention of private wrongs, which shall be denominated
a civil action." N.Y. Laws 1848, c. 379 B62,

4. Clark, supra, page 82.

5. FRLP 1 "These rules govern the procedure in the United States district courts
in all suits of a c¢ivil nature whether cognizable as cases at law or inequity or
in admiralty...", FRLP 2, "There shall be one form of action to be known as
a 'civil action'."”

§. Delaware and Mississippi, {(The present status of the states comes from Barron
and Holtzoff, Federal Procedure and Pracitice, Sections 9.1-9.53, pages
46-80) .

7. Florida, Illinois, Towa, Maryland, Massachusetts, New Hampshire, New Jersey,
Pennsylvania and Virginia.

8. This can be clearly seen by comparing the number of states retaining a separate
law and equity side (15) and the number of states with separate courts of



OREGON
The Oregon statute reads as follows:

11.010 Distinction abolished; but one form of action. The distinction
heretofore existing between forms of actions at law is abolished, and
hareafter there shall be but one form of action at law, for the
enforcement of private rights or the redress of private wrongs.

11.020 Cases when suits are maintainable. The enforcement or pro-
tection of a private right, or the prevention of or redress for an
injury thereto, shall be obtained by a suit in eguity in all cases
where there is not a plain, adequate and complete remedy at law,
and may be obtained thersby in all cases where courts of equity
have been used to exercise concurrent jurisdiction with courts of
law, unless otherwise specially provided by statute.

This is unchanged from the Oregon Code of 1854 which was based upon the
Field code. As noted above, Oregon was one of four states adopting the Field
code that abolished the forms of action but retained a distinction between actions
at law and suits in equity. According to one of the drafters of the 1834 code,
this was done by a 2 to 1 vote of the three commissioners who drafted the code
and the only reason given was an interpretation of scme provisions of the Qrganic
Act of 1848 which referred to "chancery" as reguiring separate equity procedure.9
A more basic explanation may lie in the training of the drafters in common law
procedures which required the distinction between law and eguity and the uncer-
tainty in 1854 whether the Field code procedure would truly eliminate any such need.lo
123 years later, the lack of any need for a procedural distinction between law and
eguity 1s clear. In fact, any meaningful distinction between the law and equity

gides of the Oregon court has been eliminated by the amendments allowing free

joinder of legal and equitable c:‘la.;‘uns,l:L and assertion of equitable defense in

8. (cont'd.) law and equity (4) in 1957 (as shown in appendix A of Joinder
and Geddes, The Union of Law and Equity, a Prerequisite to Procedural
Revigion, 55 Mich. L. Rev. 1059, 1111, (1957)} with the present situation.

9. Keliy, Histoxry of the Preparation of the First Code of Oregon, 4 Qly Qr. Hist.
¢'y. 82, 190 (1903)

10. Clark, supra, 83.

11. ORS 16.220 as amended by 1977 Oregon laws, chapter 356, ORS 16.305.



cases at law and the elimination of any substantial penalty for mislabeling a

12 . C L . ; . .
case. The law-equity distinction remains only as a requirement that pleadings
be labeled as equity or law and a few random procedural distinctions.

CONSIDERATIONS IN ABOLISHING LAW EQUITY DISTINCTION

There are four considerations in deciding whether any final distinction
between law and equity should or could be eliminated:

1. Right to jurxy trial.

The right to jury trial is controlled by the legal or eguitable nature of
the issues presented. This is a Constitutional right under Article I, Section 17
of the Oregon Constitution and not controlled by statute. Any abelition of
statutory references to law and equity would not affect the right to a jury
trial. The right is not controlled by a labeling of a case as legal or equitabkle
nor by the application of any particular procedures but by a historical test of
whether the issue would have been tried to a jury under the procedures in effect
when the Oregon constitution was adopted.l3 The test is the same whether or not
the jurisdiction makes any procedural distinctions betwsen law and equity.

The elimination of procedural distinctions between law and eqguity does
raise several incidental guestions. The first is whether the statutes should
make any provision for right to jury trial. ORS 17.033 says that the right to
Jury trial shall be preserved in actionsg at law. Even with a formal elimination
cof law-equity distinctions in other respects this would be a correct statement
of the situation. Other states have attempted to describe the type of cases
where jury trial is allowed (Actions for money damages, etc.). A few states

have aveoided the preoblem by granting a right to Jury trial in any case. Neitherx

12. ORS 16.460.

13. Moore Mill and Lumber Company v. Foster, 216 Or. 204, 336 P.2d 39,
337 p.2d 810 (1959).
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approach seems desirable. The question is ultimately a constitutional cne
and very complex; any attempt to categorize cases in a statute is usually
incorrect. To grant a jury trial in every case seems too extreme. A better
approach followed in Federal Rule 38 and a number of states iz to simply make
specific reference to a right to jury trial existing as granted by the
Constitution.14

The second question is when the jury trial guestion is presented. The
labeling of a case as legal or equitable at the outset arguably gives the
parties a rough indication of the availability of jury trial. However, since
the right is constitutional, the labeling is not controlling and could in fact
bhe extremely misleading.

The label attached to the case may, however, raise the jury trial guestion
before trial. In the federal system and many state courts, a jury trial demand
is required within 10 days of the last pleading relating to an issue%s The jury
trial issue can be raised in advance of trial by moving to strike the jury demand.
Under the Oregon system, where no demand is reguired and the jury trial right can
only be walved by affirmative action of the parties,16 without labeling a case
as law or eguity, there may be no occasilon to consider the right to jury trial
until the time of trial. The Council could consider the merits of a demand-waiver
system. Even without a demand-waiver system, the trial courts could avoid scheduling
problems by requiring the parties to docket the case for jury or non-jury trial.
If a pretrial conference procedure is adopted, the issue could be settled at that
time. In terms of the law equity merger, the raising of éhe issue of right to
jury trial at an early date by labeling a case as legal or equitable seemsg neither
important enough nor real enough to justify retaining the distinction between law

and equity.

14. "The right of trial by jury as declared by the Seventh Amendment to the
Constitution or as given by a statute of the United States shall be preserved
to the parties invicolate." See Clark, supra, 95-102.

15. FRLP 38.

16. ORS 17.035.



2, QRemedies.

The present procedural merger of law and equity does not affect the nature
and availability of remedies. %he further elimination of remaining distinctions
would not do seo either. It is of course necessary to consider whether a given
remedy has a legal or historical background in order to define its availability,
but this is a matter of substantive law.

3. Trial de novo.

The scope of review in suits in equity is much broader than review in actions
at law. Eqgquity cases are reviewed gg_§939,17 Since rules of appellate procedure
are beyond the rulemaking power of the Council,18 the question ig whether elimina-
tion of a trial level distinction between law and equity would be limited by the
different scope of review in equity cases.

The labeling of a case as legal or eguitable in the pileadings or the conduct
of the parties and the trial court during trial, are not binding on the appellate
court decision of scope of review based on existence of an equitable suit.19
The parties are regquired to establish the nature of the case to the appellate
court at the time of the appeal and would be in no better or worse shape in that
- regard without the existing distinctions between law and eguity at the trial
court level. Even in an equity case mistakenly tried to a jury, the appellate
court can take the jury verdict as advisory and review gg_ggzg.20

In appellate procedure, the main difference is the necessity for assignments
of error.zl Again, this is required by the nature of the case and not the label

at the trial court level.

17. ORS 19.3125(3).
18. House Bill 2316, Section 3.

19. In re Wakefield's Estate, 161 Ox. 330, 87 P.2d 794, 89 P.2d4 592 (1939).

20. Paul v. Mazzocco, 221 Or. 411, 351 P.24 709 {(1960).

2l. Supreme Court and Court of Appeals Rule of Procedure 2.35, 2.40.



4. Differing procedureg applied to law and equity cases.

Most of the differences between law and equity cases seem to be either
historical accidents or the result of some drafting error occasioned by the diffi-
culty of keeping track of existing distinctions between law and equity.22
In some cases, however, the designation of suits in equity or actions at law
specifies the application of a particular procadure to the mode of trial appro-
priate in law or equity.23 Neither of these classes provides any good reason for
retaining the distinction. The first type of distinction serves no procedural
purpose and generates confusion and should be eliminated. The second can be
eliminated by simply specifying particular procedures as appropriate to jury or
non~jury trials or for particular remedies or proceedings without the intervening
confusion of labeling as law or equity.

At least some law equity procedural distinctions are found iﬂ Chapter 12
{Statute of Limitations), Chapter 13 (Parties), Chapter 14 (Venue), Chapter 15
{Process}, Chapter 16 (Pleading), Chapter 17 (Trial), Chapter 18 (Judgments),
Chaptexr 23 {(Enforcements of Judyments), Chapter 29 (Provisional Remedies),
and Chapter 45 (Discovery and Referees). There is alsc some ambiguity created in
Chapter 26 (Confeésion of Judgment) and Chapter 31 (Receivership) and Chapter 33
(Special Proceedings) by references to suits and actions.

An examination of these statutes suggests that some care 1s reguired in

eliminating references to law and eguity or suits and actions. The procedural

22. VFor exanple, the ambiguity created for summary judgments and third party
practice by the failure to amend the statutes specifying procedures to

be followed in equity, ORS 18.020 and 16.010 to specifically include
ORS 16.315 and 18.105.

23. TFor example, references to decrees ox judgments to specify use of non-
suit or judgment NOV for juxy trials. See ORS 18.210-.250 and 18.140.



distinctions that are used to indicate certain desired results would require careful
conversion. It is also possible that gsome unanticipated results might result
from a wholegale abolition of distinction between law and equity without careful
consideration of specific statutes.24
CONCLUSION

The remalning procedural distinctions between law and equity should generally
be abolished. Law and equity are already procedurally merged in all respects
except the retention of labels and some remaining unnecessary procedural dis-
tinctions. The existence of the distinction is cumbersome, confusing and generates
drafting mistakes and unnecessary ambiguity.

The elimination of distinctions should involve two steps.

A. Adoption of a General Statute.

ORS 11.110 and 11.020 should be replaced by a general statute that both
abolishes the forms of action and any general procedural distinction between law
and eguity. This could be done in several alternative forms:

Alternative One

"There shall be one form of‘action known as a civil action." (This is
based on federal rule 2. It does not seem to c¢learly state what is intended, but
is used in most of the recent states merging law and eguity together with the rule
statement of application of uniform rules in all cases.)

Alternative Two

"There is only one form of civil action. The distinctions between actions
at law and suits in eguity, and the forms of those actions and suits, have been
abolished." (This is based on the former New York CPLR Section 103. It may be

overly bread considexing the retention of de novoe appeal and does not clearly limit

———

the merger to procedural practices.)

24. For example, ORS 17.045 refers to a different procedure to preserve the
record in law and equity trials which may have some validity in light of
the potential of de novo review in an equity case.



Alternative Three

"There shall be one form of action known as a civil action. Any
distinction between pleading, practice and procedure in actions at law and in suits
in eguity is abolished except to the extent specifically retained by other pro-
vigions of these rules." (The use of the language from HB 2316 would abolish
the distinction o the extent of the rulemaking power of the Council and the last
clause would protect against any unforeseen consequences. On the other hand,
the use of "pleading practice and procedure" seems awkward. The use of the
federal rule language seems more appropriate than ORS 11.110 to recodify the
abolition of the forms of action because that statute makes reference to forms
"heretofore existing” and at the time of the re-enactment there would be no
existing forms of action.)

B. Changing the Lanquage of Specific Statutes.

The second step should be a Carefﬁl chapter by chapter review of the
existing statutes referrsd to above and the changing of statutory language making
reference to actions at law or suits in equity or actions and suits to simply
speak of a civil action. Those statutes where the use of action or suit achieves
a desired procedural objective should be changed to specify the exact objective
sought.

The results of the language modifications could be considered individually

to be sure that no unanticipated problems are created.



MEMORANDUM

TO: COUNCIL ON COURT PROCEDURES

FROM: PROCESS COMMITIEE
RE: SUMMONS AND PROCESS RULES
DATE : July 16, 1978

The process committee has met and considered in detail the speci-
fic rules relating to the form and manner of service of sumwns and process,
as well as general introductory rules covering application of the rules,
commencement of actions, service and filing of papers subsequent to the
summons and computation of time. A copy of these rules, mumbered 1 through 7,
as approved by the committee, is attached. Those portions of the rules
marked with an asterisk involve issues which the committee felt should be
considered by the full Council, as discussed below. A staff commentary on

each of these rules was furnished to the committee and is available to
Council members upon request.

The committee is also considering rules governing bases for personal
jurisdiction. A copy of a memorandum furnished to the committee, relating to
rule-making authority in this area and jurisdictional rules nunbered 4 A.
through D., with staff commentary, is attached. The committee will report
its recommendations on these rules at the meeting to be held July 23, 1978.

1. BASIC ISSUES

The committee considered the question of whether the Council has
rule-making authority in the area of specifying the basis for jurisdiction.
It was decided that, although the issue is not free from doubt, rules should
be promulgated governing bases for personal jurisdiction. It is extremely
difficult to make extensive revisions in the rules governing service of
process without complementary changes relating to jurisdiction. The ultimate
question should be left to the Legislature, as recommended on the last page
of the staff memorandum,

Secondly, in the area of service of process under Rule &, the com-
mittee felt that the present approach to service of summons was over-technical
and placed too much emphasis on correctness of form. The basic question is
whether the service of summons and complaint provides notice to the defendant.

In an attempt to gvoid over-technical interpretation of summons statutes,

the draft accepted by the committee includes provisions 4 E.(3) and 4 H.

which should be carefully examined by the Council. The committee also dis-
cussed the possibility of going even further in replacing the detailed provisions

of Rule &4 F.(3), relating to the mammer of service, with the following provi-
sions:

4 F.(3) Sumons shall be served in any manner reasonably
calculated, under all the circumstances, to apprise the
defendant of the existence and pendency of the action and
to afford a reasonable opportunity to appear and defend.



" Memo to Council
Re: Summons and process rules
July 16, 1978

The language used is the constitutional standard of Mullane v. Hanover

Trust Company, 339 U.S. 306 (1950. If this approach is adopted, the Following
changes would also be necessary:

1. Add, 'or serve in any mammer other than publication,’ before the

last clause of Paragraphs 4C.(4)(a) and (b) and add a new subsection,
4 C.(5) as follows:

"For paragraphs (a) and (b) of subsection (4) of this section,
the date of service shall be the date when summons was per-
sonally delivered to defendant or some person on defendant's
behalf; the date of service by mail shall be as provided in
subsection (2), section F., of this Rule; and the date of
service by any other method shall be the date upon which
the final step is taken to provide notice of the existence
and pendency of the action to the defendant."

2. Change section E.(2)(a) as follows:

"Personal service or mailing or service by any other method than
publication shall be proved by (i) the affidavit of the server
indicating the time, place and marmer of service, that the
server 1s a competent person 18 years of age or older and a
resident of the state of service or this state and is not a
party to nor an officer or director of a corporate party to
the action, and that the server knew that the person, firm
or corporation served is the identical one named in the action.
If the defendant is not personally served, the server shall
state in the affidavit when, where and with whom a copy of the
sunmons and complaint was left. If the summons and complaing
were mailed, the affidavit shall state the circumstances of
mailing and the return receipt shall be attached. If the sum-
mons is served in any other manner, the affidavit shall des-
cribe in detail the mamnmer and 01rcumstances of service.

(ii) 1If the copy of the sumons is served by the sheriff, or
a sheriff's deputy, of the county in this state where the
person served was found or such person's dwelling house or
usual place of abode is located, proof may be made by the
sheriff's or deputy’s certificate of service indicating the
time, place and mamner of service, and if defendant is not
personally sexrved, when, where and'w1th whom the copy of the
summons and complalnt was left, If the summons and complaint
were mailed, the affidavit shall state the circumstances of
mailing and the return receipt shall be attached. If the
summons 1s served in any other mammer, the affidavit shall
describe in detail the mammer and circumstances of service.



Memo to Council

Re: Summons and process rules
July 16, 1978

3. Change 4 G.(1) to say:

"On motion upon a showing by affidavit that service canmot be
made by any other method more reasonably calculated to
apprise the defendant of the existence and pendency of
the action, the court may order..."

2. (QTHER QUESTIONS

4 F.(3)(a). There is no present Oregon statute covering service
of process on partnerships and unincorporated associations. This paragraph
fills that gap. The issue is whether to irclude the existing language
of ORS 15.100 relating to joint obligors. Although they are made so by
existing statute, there may be some question whether one joint obligor
should be the agent for service of process upon another.

4 G.(3). The language in the last sentence is designed to avoid
a possible interpretation of the existing statutory language, "not less
than once a week for four consecutive weeks," to require five publications.

7 B, At comon law, a judgment could be modified by a court
within the same term of court but not beyond that time. It is unclear
whether this common law rule still applies in Oregon, but subsection (2)
of this section reciting an ability of the court to relieve someone of
a mistake due to excusable neglect would literally allow a judge to vacate
a judgment long after it was entered by allowing late filings of motions
for NOV and new trial, etc. Federal rules prohibit this by making the
subsection inapplicable to those post judgment motions described in this
rule. The issue is whether the Council wishes to follow the same pattern
or further limit a judge's ability to allow an untimely act based on
excusable neglect,



MEMORANDUM

TO: PROCESS COMMLITEE

FROM:  FRED MERRILL
RE: . RULE-MAKING .POWER AND PERSONAL JURISDICTION
DATE: June 28, 1978

"The Council is authorized to promulgate rules of '"pleading, prac-
tice and procedure." The question has been raised whether this includes rules
relating to personal jurisdiction.

For analysis, it is necessary to separate different aspects of the

concept of jurisdiction over the persom. Jurisdiction over the person deals
“with the authority of a court to issue orders and judgments which are bind-
ing upon a particular person in a particular case. Fo¥ a state court to have
such authority, the following requirements must be met: (1) the proper
formalities provided by state rules must be followed; generally, this involves
the proper form of process, served by the proper person in a prescribed way;
(2) the defendant must be amenable to the court's authority under state rules
defining who shall be subject to a binding order of the court, and (3) the
formalities and amenability to authority described by the state rules must
meet federal constitutional standards of due process in terms of notice and
minimum contacts. ‘ '

_ The last aspect of personal jurisdiction is clearly not a matter
under the rule-making power. The first is generally regarded as procedural

and proper for rule~making and every jurisdiction with procedural rules has
rules relating to servicé of process. The difficult question presented is
whether the second aspect of jurisdiction, amenability to process, is substance
or procedure. Could the Council promulgate rules that specify amenability to
process as well as the manner of service of process? Could the Council promul-
ate a comprehensive long arm statute?

Unfortunately, there is no clear answer to these questions. The
problem may regult from a lack of geparate consideration of the form of
process and the amenability aspects of jurisdictiom. Amenability is frequently
defined by the form of process available. Even where amenability is defined sep-
arately, a Legislature often will incidentally make somecne amenable to the
authority of its courts in a process statute. For example, the non-resident
motor vehicle statute in this state not only provides a method of service on
a non~resident driver but creates a basis for jurisdiction through use of
state highways. Another example in the process chapter is ORS 15.080 which
provides a method of service of process on an agent for an individual, whereas
ORS 14.020, dealing with amenability, only creates a basis for jurisdiction
when a corporation appoints an agent. Since the Legislature is not limited to
dealing with procedure this makes little practical difference; but for the
Council, distinction may be important. ‘



Memo to Process Conmittee
“June 28, 1978

The failure to separate form of process and amenability to service

. of process was clearly pointed out in the Lacy article previously furnished
to the committee. Lacy dealt with the problem in terms of over—emphasizing
process requirements by confusing . this with the more basic amenability ques-
tion. Lacy also strongly suggests that jurisdiction is a matter of procedure.
He is primarily advocating a modification in the technicality of the rules
for sexrvice of process and in that respect, he correctly indicates that the
Council could deal with the problem. To the extent the article suggests that
amenability also is procedure, the argument is much less persuasive.

Lacy pOlntS out ‘that both aspects of personal jurisdiction were
codified as part of the original civil procedure section of the Deady Code.
The problem is that Deady was sgimply arranging a set of statutes not dis-
tinguishing between substance and procedure for purposes of defining rule-
making power. The statutes of limitations were codified in the same procedural
section. ’

Lacy also relies upon the precedent in the federal system. The

Federal Rules Enabling Act, 28 USCA 2072, says that the Supreme Court may

"prescribe by general rule, the forms of process, writs, pleadings, and
motions, and the practice and procedure of the District Courts of the United
States in civil actions.” Federal Rule 4 is on its face only intended to pre-~
scribe the manner and method of service of process. The rule is entitled
"Process" and Wright and Miller says that Rule 4 specifically does not deal
with jurisdiction over the person and if it did, it would be of doubtful valid-
ity under the Rules Enabling Act. See 4 Wright and Miller, Federal Practice
‘and Procedure, § 1063, p. 204, Despite this, Rule 4 does create amenability
to service of process beyond the territorial jurisdiction of Federal District
Courts and in situations where there is no federal statute creating amenabil-
ity. Rule 4(d)(7) and Rule 4(e) specifically provide that process may be
served under circumstances and in the manner specified by the statutes of the
state in which the District Court is located. This includes using any state
long arm statute or quasi in rem statute of the state. Rule 4(f) also provides
that process can be served outside the district anywhere in the state where
the District Court is located. The Advisory Committee drafting the rules
never attempted to explain why this does not exceed the rule-making power.
The notes to the original version of 4{e) simply say that while this enlarges
the area where service may be made, it does not enlarge jurisdiction. The
notes to the 1563 revisions to Rule 4(d)(7) and 4(e) show clearly that these
‘rules were intended to incorporate state long arm statutes but nevetr analyzed
‘why this is part of practice and procedure.

The United States Supreme Court, however, has indicated that at
least the 4(f) extension is not beyond the rule-making power. In Mississippi
Publishing Company v. Murphree, 326 U.S. 438 (1926), a corporation had appointed

kS




Memo to Process Committee
June 28, 1978

a registered agent in Mississippi. Suit was filed in the Northern District
of Mississippi but the agent resided in the Southern District and was

served there under Rule (£). Service was challenged on the basis that the
rule exceeded the powers granted by the Rules Enabling Act, but the court
held that the service was proper.. The opinion is not completely clear in
stating that amenability to service is an aspect of procedure. Basically,
"the court focused upon the question of whether the substantitve rights
involved had been affected and says .that all the rule did was to provide

a method or manner of service where the court was clearly authorized to
determine the rights of the defendant. The opinion never faces the questiom
of how .the authority to deal with a person who had appointed a local agent
is conferred upon a Fedéral District Court. The answer perhaps is that this
ground of amenability was so obvious and so well accepted that no specific
statute or rule was required. Any court could probably deal with the rights
of the party voluntarlly appearing before it w1thout gpecific statutory
authorization.

Rule 4(d)(7) and 4(e), incorporating state long arm statutes, seem
to be on more tenuous ground. The authority of a court to proceed against
a person based upon one minimum contact with the state, such as the sale of
one life insurance policy, is not automatically assumed. A state court
would not assume authority to the full constitutional limits; a long arm
statute is required. By incorporating state long arm statutes, Rules
4(d)(7) and 4(e) go beyond manner. of service of process for a‘clearly accepted
basis of jurisdiction and create a new amenability to service of process.
Nonetheless, on the authority of the Murphree case, challenges to incorpora-
tion of state long arm service in federal courts have failed in the lower
federal courts, See U.S. v. Montreal Trust, 35 FRD 216, Southern Dist. of
N.Y. (1964); Metro Sanitary District of Chlcago V. General Electric, 35 FRD
131 (1964) :

It may also be dangerous to transfer the meaning of substance and
procedure in defining rule-making power from the federal system to the Oregon
Council on Court Procedures. The Federal Rules Enabling Act 'is subject to
interpretation based upon the situation existing in federal courts at the
time of passage. The Enabling Act for the Council was passed at a different
time and place, applies to a state court, and must be interpreted against a
statutory back-drop that does draw a distinction between amenability to
process and service of process. o

From a general analytical standpoint, amenability to service seems
to be more than procedure. The one analysis that could be found of the
meaning of substance and procedure in relation to juris&iétion is Joiner and
Miller, Rules of Practice and Procedure, A Study of Judicial Rule Making,

55 Mich.L.Rev. 623 (1957). They suggest that the distinction between substance
and procedure in defining rule-making power depends upon whether an area

b



Memo to Process Committee
June - 28, 1978

relates to the orderly and efficient administration of court business or
- goes beyend this and brings in other aspects of publie policy. See p. 635.

Applying this test to the basis for exercising jurisdiction, they say the
following: :

"The same can be said of the relationship with the state of

~ the person or property involved in an action as the basis
for jurisdiction over that person and property. Whether
or not that relationship is sufficiently close to subject
the person or property to the jurisdiction of a court of
the state is something that involves fundamental policy
considerations beyond those matters essential for the ord-
erly dispatch of judicial business. On the othexr hand,
how such persons and property should be brought before the
courts clearly is practice and must be so considered. If
the legislature makes the determination that a certain
class of persons or property should be subjected to the
power of the courts of this state, the supreme court has the
obligation to establish rules prescribing how and in what
manner such persons or property shall be brought before the
courts.” p. 645-646

Other than the Joiner and Miller article, there has been remarkably
little specific discussion of whether amenability to service of process is
substance or procedure., As indicated above, Wright and Miller say that the
federal rules cannot create jurisdiction over the person, but they do not
discuss the issue and Rule 4 does in fact create personal jurisdiction. Other
states with procedural rules provide little guidance. A majority have rules
regulating manner of service of process but purport to leave jurisdiction to
statutes. A substantial minority include bases of jurisdiction as well as

process in their rules. 3 _ e R

dIn the final analysis, there was sufficient doubt that it would be
dangerous to simply promulgate rules of amenability to process. 0On the other

Chand, it is very difficult to make a meaningfiul change in the process statutes
without cleaning up the amenability rules at the same time. The best approach
would be to promulgate amenability rules and indicate that such rules are

“arguably within the rule-making power of the Council, but the Legislature -
should consider whether it intended to confer power to make rules relating
to personal jurisdiction upon the Council in creating the Council. The Leg-
islature could then veto the .rules if they either disagreed with the merits .
or did not intend to include personal jurisdiction within the. rule-making
power. If the Legislature does nothing under these circumstances, it would
be interpreting procedure to include personal jurisdiction. We could also
suggest that if the Legislature does not wish to leave personal jurisdiction
to the rule-making power of the Council, thenm it should enact the promulgated
rules as a statute. » -
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OREQOJ RULES OF CIVIL PROCEDURE

RUIE 1
SCOPE

- These rules govern procedure and practice in all circuit and district
courts of this state for all civil actions‘and‘special.proceedings whether
cognizable as cases at law, in equity or of statutory origin except where a
different procedure is specified by statute or rule. These xuleslshall also
govern practice and procedure in all civil actions and special proceedings,
whether cognizable as cases at law, in equity or of statutory origin, for
all other courts of this state to the extent they are made applicable to
such courts by rule or statute, These rules shall be construed to secure
the just, speedy and inexpensive determination of every action. These Rules,
and amendments thereto, shall apply to all actions filed after their effective

date.

RULE 2
ONE FORM OF ACTICW
There shall be one form of action kaown as a civil action. All procedural
distinctions between actions at law and suits in equity are hereby abolished,
except for those distinctions specifically provided for by these rules, by

statute or by the Constitution,



RULE 3

An action shall be commenced by filing a complaint with the clerk
of the court. Commencement of an action for purposes of statutes of limita-

tions is governed by ORS 12.020.



RULE 4
SUMAONS

A, Plaintiff and defendant defined. For purposes of issuance and service
of sunmons, "plaintiff" shall include any party issuing sutrrmn.s and "defendant"
shall include any party upon whom service of summons is sought,

B. Issuance., Any time after the action is commenced, plaintiff or plain-
tiff's attomey may issue as many original summonses as either may elect and
deliver such summonses to a person authorized to serve summons under section D. of
this Rule.

C. Contents. The summons shall contain:

C.(L) The Ititle of the cause, specifying the name of the court in which
the complaint is filed and the names of the parties to the action.

C.(2) A direction to the defendant requiring defendant to appear and
defend within the time required by subsection (4) of this section and shall notify
defendant that in case of fallure to do so, the plaintiff will apply to the court
for the relief demanded in the -complaint.

C.(2)(a) All sumonses other than a summons to join a party pursuant to
Rule K, (4) shail contain a notice in a size equal to at least 8~point type wnich
may be substantially in the following form with the appropriate mmber of days

inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CARFFULLY !
You must "appear'’ in this case or the other side will win automatically. To

"appear'' you nust file with the court a legal paper called a '"motion" or "answer.'



This paper must be given to the court within days along with the required

filing fee. It nust be in proper form and a copy must be delivered or mailed to

the plaintiff or his attorney.

If you have questions, you should see an attorney irmediately.

C.(2)(b) A summons to join a party pursuant to Rule K.4(a) shall contain
a notdce in size equal to at least &-point type which may be‘ substantially in the

following form with the appropriate number of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CARREFULLY ;

You must '‘appear' to protect your rights in this matter. To "appear' you
mist file with the court a legal paper called a "motion' or "reply.'" This paper
mist be given to the court within _ days along with the required filing fee,
It must be in proper form and a copy must be delivered or maiied to the defendant

or nis attorney.

If vou have questions, you ghould see an attomey immediately.

C.(2)(c) A sumons to join a party pursuant to Rule K.4(b) shall contain
a notice in size equal to at least 8-point type which may be substantially in the

following form withh the appropriate muber of days inserted.

NOTICE TO DEFENDANT: .
READ THESE PAPERS
CAREFULLY !

You may be liable for attomey fees in this case. Should ﬁlaintiff in
this case not prevail, a judgment for reasonable attorney fees will be entered
against you, as provided by the agreement to wirich defendant alleges you are a
party.

R
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You mzst‘ "appear'' to protect your rights in this matter. To "appear' you
mist file with the court a legal paper called a "motion" or "reply." This paper
mist be given to the court within =~ days along with the required filing fee,
1t mast be in proper form and a copy must be delivered or mailed to the defendant
or lis attommey.

1f you have questions, vou shoud see an attomey immediately.

C.(3) A subscription by the plaintiff or by a resident attorney of this
state, with the addition of the post office address at which papers in the action,
may be served by mail. o

C.(4) The summons shall require the defendant 'to appear and defend within the
following times: |

C.(4)(a) 1If the sunmons is served within the state personally or by ﬁ}ail
upon defendant or served personally or by mail uwpon another authorized to accept
service of the summons for the defendant, the defendant shall appear and defend
within 20 days from the date of service.

| C.(@)(b) If the summons 1s served outside this state personally or by mail
upont defendant or served personally or bf mail upbn another authorized to accept
service of the summons for the defendant, the defendant shall appear emci defend
within 30 days from the aate of service,

C.(&4)(c) If the sumons is served by publication pursuant to section G.
of this Rule, the defendant shall appear and defend within 45 days from a date
stated in the sumrons., The date so stated in the sumwwons shall be the date of
the first publication.

D. By whom served; compensation., A sumons may be served by any competent

person 13 years of age or older who is a resident of the state where service is

made or of this state and is ot a party to the action nor an officer or director



of a corporate party. Compensation to a sheriff or a sheriff's deputy of the
county in this state where the person served is found, or such person's’
ciwelling house or usual place of abode is located, who serves a sumons, shall
be prescribed by statute or rule. If any other person serves the sumwns, a
reasonable fee shall be paid for the service. This corr:pensatioﬁ shall be part
of the disbursements and shall be recovered as provided in ORS 20.020.

E. Return; proof of service. (1) The sumons shall be returned to the

clexrk with whom the complaint is filed with proof of service or ma:i_lj.ng., or that
defendant cammot be found. When served out of the county in which the action is
commenced, the summons may be returned by mail.

I:. (2) Proof of service of summons or mailing may be made as follows:

E.(2) (a) Personal service or mailing shall be proved by (i) the affidavit
of the server indicating the time, place and manner of service, that the server is a
‘oompetent person 18 years of age or older and a resident of the state of service
or this state and is not a party to nor an officer or director of a corporate
party to the action, and that the server knew that the person, firm or corporaticn
served is the identical one named in the action. If the defendant is not person-
aily gserved, the server ghall state in the affidavit when, where and with whom a
copy of the sumions and complaint was left and shall state such facts as show
reasonable diligence in attempting to effect personal service upon the defendant.
If the suwmons and complaint were mailed, the affidavit shall state the circum-
stances of mailing and the return receipt shall be attached. (ii) If the copy of
the sumons is served by the sheriff, or a sheriff's deputy, of the county in
this state where the verson served was found or such person's dwelling house or
usual place of abode is located, proof may be made by the sheriff's or deputy's
certificate of service indicating tﬁe time , place and manner of service, and if

defendant is not perscnally served, when, where and with whom the copy of the



sumons and complaint was left and such facts as show reasonable diligence in
‘attempting to effect personal service on defendant. If the surmons and
oomplaint were mailed, the affidavit shall state the circumstances of mailing
and the return receipt shall be attached. (iii) An affidavit or certificate
containing proof of service may be made upon the summons or as a sepavate

endorsensnt,




E.(2)(b) Service by publication shall be proved by an affidavit

in substantially the following form:

Affidavit of Publication

State of Oregon, )
) ss.
County of )
I, , being first duly sworn, depose and say that I am the

(here set forth the title or job

description of the person making the affidavit), of the

a newspaper of general circulation, as defined by ORS 193,010 and 193.020;

published at =~ =~ ~ in the aforesaid county and state; that I

know from my personal knowledge that the , & printed

copy of which is hereto ammexed, was published in the entire issue of said
newspaper four times in the following issues (here set forth dates of issues
in which the same was published).

Subscribed and sworn to before me this day of , 19

Notary Public of Oregon.

My commission expires
day of ., 19

E.(2)(c) Iﬁ any case proéf may be made by written admission of the
defendant.

E.(2)(d) The affidavit of service may be made and certified by a notary
public, or other official authorized to administer oaths and acting as suﬁh.by
authority of the United States, oi any stéte or territqry'of the United States,

or the District of Columbia, and his official seal, if he has one, shall be
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affixed to the affidavit. The signature of such notary or other official, when
so attested by the affixing of his official seal, if he has one, shall be prima
facie evidence of his authority to make and certify such affidavit. |

*F,(3) If summons has been properly served, fallure to return the summons
- or make or file a proper proof of service shall not affect the véiidity of the

service,

*F. Maoner of service. (1) Unless otherwise specified, the methods of

service of summons provided in this section shall be used for service of summons
either with:iﬁ or without this state,

F.(2) For personal service, the person serving the summns shall deliver
a certified copy of the summons and a certified ccijy of the complaint to the
person to be served. For service by mail under paragraph (d) of subsection (3)
of this section or subsection (4) of this section or miling of summons and
complaint as otherwise required or allowed by this Rule, the plaintiff shall mail
a certified copy of the 'smmnns and a certified copy of the complaint to the person
to be served by certified or registered mail, return receipt requested. Service
by mail shall be complete when the registered or certified mail is delivered and
the return receipt signed or when acceptance is refused.

F.(3) Except when service by publication is available pursuant to sectiop
G. of this Rule and service pursuant to subsection (4) of this section, service
of sumons shall be as follcws:

F.(3)(a) Except as provided in paragraphs (b) and (c) of this subsection,
- upon a rlatﬁral person:
F.(3)(a)(1) By personally serving the defendant; or,
F.(3)(a)(ii) If with reasonable diligence the defendant cannot be served

under subparagraph (i) of this paragraph, then by personal service upon any person



over 14 years of age residing in the dwelling bouse or usual place of abode of
defendant, or if defendant maintains a regular place of business or office, by
leaving a copy of the suxmaons and complaint at such place of business or office,
with the person who is apparently in charge. Where service under this subparagraph
is made on one other than the defendant, the plaintiff shall cause to be mailed a
copy of the summns and complaint to the defendant at his dwelling }:zoﬁse or usual
place of sbode, together with a statement of the date, time and place at which
service was made; or,

F.(3)(a) (iii) In any case, by serving the summons in a mamner specified in
this Rule or by any other rile or statute on the defendant or uwpon an agent
authorized by law to accept service of sumons for the defendant.

F.(3)(b) Upon a minor wnder the age of 14 vears, by service in the manner
specified in paragraph (a) of this- subsection upon such minor, and also upoh his
father, mother, tonservator of his estate or guardiah, or if there be none, then
upont any person having the care or control of the minor or with whom such minor
resides or in whose service such minor is employed or upén a guardian ad litem
appointed pursuant to Rule V.(1)(b). | |

F.(3)(e) Upon an incapacitated person, by service in the mamnér specified
in paragraph (a) of this subsection upon such person and also upon the conservator
of such person's estate or guardian, or if there be none, upon a guardian ad litem
appointed pursuant to Rul_é V. (2 Mb). _

F.(3) (d) Upon a domestic or foreign corporation, limited partnership or other
mdncorpofated association which is subject to suit under a common name:

F.(3)(dD (L) By personal service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited partnership or
association, In lieu of delivery of a copy of summons and complaint to the reg-
istered agent, officer, general partner or managing agent, such coples may be left

at the office of such registered agent, officer, general partner or managing agent,
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with the person who is apparently in charge of the office.

F.(3 () (EL) If no registered agent, officer, director, general partner, or
managing agent resides in this state or can be found in this state, then plaintiff
may serve such person by mail. Service by mail under this subparagraph shall be
fully‘effective servicé and permit the entry of a default judgment if defendant
fails to appear.

F.(3)(d)(iiil) If by reasonable diligence, the defendant carmot be served
pursuant'to subparagraphs (i) and (ii) of this paragraph, then by personal service
upon any person over the age of 14 years who resides at the dwelling house or usual
place of abode of any person identified in subparagraph (1) of this paragraph, or
by personal service on any claerk or agent of the corporation, limited partnership
or association who may be found in the state. Where service is made by leaving a
copy of the summons and complaint at the dwelling house or usual place of abode
of persons identified in subparagraph (i) of this paragraph, the plaintiff shall
immediately cause a copy of the summons and complaint ﬁo be mailed to the person to
whom the sunnnns.is directed, at his dwelling house or usual place of abode,
together with a statement of the date, time and place at which service was made.

F.(3H (D) (iv) In any case, by serving the sumons in a manmer specified in
this Rule or by any other rule or statute upon the defendant . or an agent authorized

by appointment or law to accept service of summons for the defendant,

F.(3)(e) Unon a partnership or unincorporated association not subject to
suit under a common name or persons jointly indebted on a contract, relating to
partnership or association activities or the joint contract, by persbnal service
individually upon each partner, association member or joint obligor known to the
plaintiff, in any mammer prescribed in paragraphs (a), (b) or {c) of this sub-
section. If less than all of the defendants are served, the plaintiff may
proceed against those defendants served and against the partnership, association
or joint obligors and a judgment rendered under such circumstances is a binding

adjudication agaiﬁst all partnership or association members or joint obligors
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as to partnership or association assets or joint property, wherever such assets
or property may be located.

F.(B)(f) Upon the State, by personal service upon the Attorney General or
by leaving a copy of the summons and complaint at the Attorney General's office
witn a deputy, assistant or clerk, Service upon the Adult and Family Services
Division shall be by personal service upon the administrator of the Family Services
Division or by leaving a copy of the sumons and complaint at the office of such
administsrator with the person apparently in charge.

F.(3)(g) Upon any county, incorporated city, school district, or other .public
corporation, commission or board, by personal service upon an officer, director,
managing agent, clerk or secretary thereof. In lieu of delivery of the copy of
the surmmons and conplaint personally to such officer, director, menaging agent,
clerk or secretary, such copies may be left in the office of éuch officer, director,
managing agent, clexk, or secretary wiﬁh the person who is apparently in charge of
the office. When a county is a party to an action, in addition to the service of
summons specified above, an additional copy of the summons and complaint shall also
be served upon the District Attorney of the county in the same manner as required
for service upon the county clerk.

F.(4) Vhen service is to be effected won a party in a foreign éountry,
it is also sufficient if service of summons is made in the mamner prescribed by the
law of the foreign country for service in that country in its courts of general
jurisdiction, or as directed by the foreign authority in response to letters
rogatory, or as directed by order of the court, provided, however, that in all
cases such service shall be reasonably calculated to give actual notice,

G. Publication. (1) A On motion upon a showing by affidavit that service
cammot with due diligence be made by another method described in subsection

(3) of section F. of this Rule, the court may order service by publication.
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G.(2) In addition to the contents of a summons as described in section C.
of this Rule, a published sumwons shall also contain a surmary statement of the
object of the complaint and the demand for relief, and the notice required in
section C.(2) shall state: 'This paper must be given to the court within 45
days of the date of first publication specified herein along with the required.
filing fee." The published sunmons shall also contain the date of the first
publication of the sumons.

*G;(B) An order for publication shall direct publication to be made in a
newspaper of general circulation in the county where the action is commenced,
or if there is no such newspaper, then in a newspaper to Be designated as nost
likely to give notice to the person to be served. Such publication shall be
four times, with intervals of at least 7 days between each successive publica-
tion,

G.(4) 1If service by publication is ordered and defendant's post office
address is known or can with reasonable diligehce be ascertained, the plaintiff
shall mail a copy of the sumons and complaint to the defendant. When the address
of any defendant is not known or cammot be ascertained upon dilig@nt inquiry, a
copy of the summons and complaint shall be mailed to the defendant at his last
known address. If plaintiff does not know and cannotlascertain, upon diligent
inquiry, the present and last known address of the defendant, mailing a copy of
the summons and complaint is not required,

G.(5) If service canmot with due diligence be made by another method
described in subsection (3) of section F. of this Rule because defendants are
unknown heirs or persons as described in sections (9) and (10 ) of Rule I, the
action shall proceed against such unknown heirs or persons in the same manner as
against named defendants served by publication and with like effect, and any such

unknown heirs or persons who have or claim any right, estate, lien or interest in
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‘the real property in controversy, at the time of the commencement of the action and
served By publication, shall be bound and concluded by the judgment in the action,
if the same is in the favor of the plaintiff, as effectively as if the action was
brought against such defendants by nane.

G.(6) A defendant against whom publication is ordered or his representa-
tives may, upon good cause shown and upon such terms as may be proper, be
allowed to defend after judgnent and within one vear after entry of judgrent.
If the defense is successful, or the judgrent or any part thereof has been
collected or otherwise enforced, restiﬁuticm may be ordered by the court, but
the title to property sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

G.(7) Service shall be complete at the date of the last publication.

*H, Disregard of error; actual notice, Failure to strictly comply with

provisions of this Rule relating to the form of surmons, issuance of summons,

the person who may serve sumons and the mammer of service of summons shall

not. affect the walidity of service of summpns or the existence of jurisdiction
over the person, if the court determines that.the defendant received actual
notice of the substance and pendency of the action.and had a reasonable oppor-
tunity to appear and defend, The court may allow amendment to a summons or
proof of summons and shall disregard any error in service of summons that does
not materially prejudice the substantive rights of the party against whom summons
was issued,

I. Telegraphic transmission. A summns and complaint may be trans-

mitted by telegraph as provided in Rule 5 E,



RULE 5

PROCESS - SERVICE OF PROCESS

A, Process. All process authorized to be issued by any court or officer
thereof shall nn in the name of the State of Oregon and be signed by the officer
issuing the same, and if such process is issued by a clerk of court, he shall
afﬁix nis seal of office to such process. Summons and subpoenas are not Process
and are covered by Rules 4 and 55, respectively.

B, County is a party. Process in an action where any county is a party

shall be served on the county .clerk or the person exercising the duties of that
office, or if the office is wvacant, upon the chairman of the governing body of
the county, or in the absence of the chairman, any menber thereof.

C. Service or execution. Any person may serve or execute any civil

- process on Sunday or any other legal holiday. No limitation or prohibition stated
in ORS 1.060 shall apply to such service or execution of any civil process on a

Sunday or other legal holiday.

D. Telegraphic tramsmission of writ, order or paper, for service;

procedure. Any writ or order in amy civil action, suit or proceeding, and all
other papers requiring service, may be transmitted by telegraph for service

in any place, and the telegraphic copy, as defined in ORS 757.631, of such

writ, order ox paper so transmitted may be served or executed by the officer

or pérson.tn vhom it is sent for that purpose, and returned by him if any return
be requisite, in the same marmer and with the same force and effect in all res-
pects as the original might be 1f delivered to him. The officer or person serving
or executing the same shall have the same authority and be subject to the same
liabilities as if the copy were the original. The original, if a writ or order,
shall also be filed in the court from which it was issued, and a certified copy
thereof shall be preserved in the telegraph office from which it was sent. In
sending it, either the original or a certified copy may be used by the operator

for that purpose.
15



E. Proof of service or execution. Proof of service or execution of

process shall be made as provided in Rule & E.
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RULE 6
SERVICE AND FILING OF PLEADINGS AWD OTHER PAPERS -

A, Service; vwhen required. Except as otherwise provided in these rules,

every order reéluired by its terms to be served, every pleading subsequent to the
original complaint unless the court othexwise orders because of nmumerous defendants,
every written moticn other than one which may be heard ex parte, and every written
notice, appearance, demand, offer or judgment, designation of record o appeal,

and similar paper shall be served upon each of the parties. No service need be
made on parties in default for failure to appear except that pleadings asserting
new or additional claims for relief aga:inst‘them gshall be served upon them in the
marmer proﬁided for service of summons in Rule 4,

B. Same; how made. Whenever under these rules service is required or

permitted to be made upon a party represented by an attorney, the service shall

be made upon the attorney unless service wpon the party himself is ordered by the
court. Service upon the attorney or upon a party shall be made by delivering a
copy to him or by mailing it to him at his last known address or, if mo address is
known, by leaving it with the clerk of the court. Delivery of a copy within this
rule means: hemciing it to the person to be served; or leaving it at his office
with his clerk or other person in charge thereof; or, if there is no one in charge,
leaving it in a conspicuous place therein; or if the office is closed or the
person to be served has no office, leaving it at his dwelling house or usual
place of abode with some person of suitable age and discretion then residing

therein, Service by mail is complete wpon mailing.

C., Same; numerous defendants. In any action in which there are unusually
large mmbers of defendants, the court, upon motion or of its own initiative, may
order that service of the pleadings of the defendants and replies thereto need

not be made as between the defendants and that any cross-claim, counterclaim, or
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. matter constituting an affirmative defense contained therein shall be deemed
to be denied or avoided by all other parties and that the filing of any such
pleading and service thereupon upon the plaintiff constitutes due notice of

it to the parties. A copy of every such order shall be served upon the parties
in such manner and form as the court directs.

D. TFiling; no proof of service required. All papers after the complaint

required to be served upon a party shall be filed with the éourt either before
service or within a reasonable time thereafter. Such filing by a party or a
party's attorney shall constitute a representation that a copy of the paper has
been served upon each of the other parties as required by section A, of this
Rule. No further proof of service is required unless an adverse party raises
a question of notice. In such instance the affidavit of the person making
service shall be prima facie evidence.

E. Filing with the court defined. The filing of pleadings and other

papers with the court as required by these rules shall be made by filing them
with thé clerk of the court or the person exercising the dutles of that
office, except that the judge may permit the papers to be filed with him, in
which evenf the judge will note thereon the filing date and forthwith transmit
them to the office of the clerk or the person exercising the duties of that
office. The clerk or the person exercising the duties of that office shall
endorse upon such pleading or paper the day of the month and the year. The
clerk or person exercising the duties of that office is not required to receive
for filing any paper unless the name of the court, the title of the cause and
the paper, and the names of the parties, and the attorney, if there be one,
is legibly endorsed on the front‘of the document, nor unless the contents
thereof can be read by a person of ordinary skill.

F. Effect of failure to file. If any party to an action fails to file
within five (5) days after the service any of the papers required by this Rule

to be filed, the court, on motion of any party or of its own motion, may
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order the papers to be filed forthwith, and if the order be not obeyed, the
court may order them to be regarded as stricken and their service to be of

no effect.



A, Computation. In computing any period of ﬁime prescribed or allowed

by these rules, by the local rules of any court, by order of court, or
by any applicable statute, the day of the act, event, or default from which the
designated period of time begins to run shall not be included. The last day of
the period so computed shall be included, unless it is a Saturday, or a legal
noliday, including Sunday, in which eveut the period runs wuntil the end of the
next day whicn is not a Saturday or a legal holiday. When the period of time
prescribed or allowed is less than 7 days, intermediate Saturdays, Sundays, and
legal holidays shall be excluded in the computation, ‘As used in this rule,
"legal holiday' means legal holiday as defined in ORS 187.J10 and 18.020.

% B. Enlargement. When by these rules or by a notice given thereunder or
by order of court an act is required or allowed to be done at or within a
specified time, the court for cause shown may at any time in its discretion (1)
witn or witnout motion or notice order the period enlarged if request therefor
is made before the expiration of the period originally prescribed or as extended
by a previous order, or (2) wpon rotion made after the expiration of the speci-
filed period perrm.t the act to be done where the failure act was the result
of excusable nec}_ect but it may not extenci the time for taking any actz.on to
file, object or hear and determine findings of fact or to vacate, set aside,
amend or othexwise change a judgment which has been entered, beyond the time

specified for taking sucn action in the applicable rule or statute.

C. Unaffected by expiration of term. The period of time provided for

the doz_né of any act or the takmg of any proceeding is not affected or limited

by the continue ex:Lstence or expiration of a texrm of court. The continued
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existence or expiration of a term of court in no way affects the power of a
court to do any act or take any proceeding in any civil action which has
been pending before it.

D. For motions; affidavits, A written motion, other than one which may

be heard ex parte, and notice of the hearing thereof shall be served not later
than 5 days before the time specified for the hearing, unless a different
period is fixed by these rules or by order of the court. Such an order may for
cause shown be made on ex parte application. When a motion is supported by
affidavit, the affidavit shall be served with the motion; and, opposing affida-
vits may be served not later than 1 day before the heaxing,lmless the court
permits them to be served at some other time.

E, Additional time after service by mail. Whenever a party has the right

or is required to do some act or take some proceedings within a prescribed period
after the service of a notice or other paper uwon him and the notice or paper is

served upon him by mwail, 3 days shall be added to the prescribed period.
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- The following would either be enacted by the legislature as a statute or
promilgated by the Council as rules. ORS 14.010 to 14.035 would be repealed.
| | 'RULE 4 A. |
PERSCHNAL JURISDICTION
A court of this state having jurisdiction of the subject matter has juris—
dj_cticn éver a person seived in an action pursuant to Rul_e 4 (Oregon Rule of

Civil Procedﬁa:e 4) under any of the follwiﬁg clrcuastances:

A, .Local presence or status. In any action whether arising within or
‘without this state, against a defendant who when the action 3.s domenced: |

(1) Is a natural person present within this state men‘.ée_rved; or

(2) Is a natural person domiciled within this stéte; or

(3) is a oox?orat:ion created by or under the laws of this state; or

(4) 1Is engaged in substantial and not isolatedrlactivities within this
state , vhether suéh activities are whoﬂy interstate, intrastate, or otherwise.

(5) Has specifically consentedto the exercise of personal Jjurisdiction
 over such defendant, vhether by appointment of agent for service of .pfocess in

this state or othexwise.

B. Special jurisdiction statutes. In any action vhich may be brought
under statutes of this state that gpecifically confer grounds - for perscnal
jurisdiction over the defendant.

C. local act or omission. In any action claiming injury to person oxr

property within or without this state arising out of an act or amission within

this state by the defendant.

D. ILocal injury; foreign act. In any action claitﬁing mjuxy o person
or property within this state arising out of an act or cﬁnission outside this
state by the defendant, provided in addition that at the time of the injury,
either: | | | |



(1) Solicitation or service act:1VJ.t1es were carrled on wz_thm this state -

by or an behalf of the defendant; or
(2) Products, materlals or things processed ser\rlced or manufactured
by the defendant were used or consumed within. this state in the ordinary course

of trade.

E. - iocal services, goods or contracts. In any action which:

(1) Arises out of a promise, made anywhere to the plaintiff or to some
third party for the plaintiff's benefit,. by the defendant to perform services
w1th_m this state or to pay'fo.r services to be performed in this state by the
p}.étintifi or to guarantee paynerit for such services; ot

(2) Arises out of services actually pérfon{e{% fot the plaintiff by"the '
- defendant within th.'LS state, or services actuallj performed. for the def_endant“
by the plaintiff within this state if such pérfonrance within this state was
authorized or rat:l,fa,ed by the defendant or payment: for such services was guar-
anteed by the defendant or

(3) Arlses out of a promise made -anywheré to the ?laintiff or to sone
' third party for the plaintiff's benefit, by the defendant to deliver or receive
within this.stabe or to ship from th;i.s state goods, documents of title, ot cther
things of value or to guarantee paynent for such goods, documents ‘or things; or

(4) Relates to goods, documents of title,.or other things of value
shipped from this state by the plaintiff to the defendant o the defendant's
order or directicn or shipped to a third person when payment for such goods,
dockments or things was guaranteed by defendant; or

_ (5) Relates to goods, documents. of title, or,ot:hler things of value
actually received by the plaintiff in this state from the defendant without
regard to vhere delivery to carr;n.er cccurred,

F. Local property In any action which arlses out of the cumersh,lp,

use or possession of real property sa.tuated in this state or the ownershlp, use



or pbsséssion of other tangible property assets or things of value which were
within this state at the time of S}ich ownership‘,‘ use or posséssion ; including,
but not limited to, actions to recover a deficiency judgment upon 'any mort-
gage or trust d@ed note or chditional sale ,.oontract or other security |

' agreement relating to such property, executed by the defendant or predecessor
to whose obligation &e defendant has succeeded.,

G. Director or officer of a domestic corporation. In any ‘action

against a defendant who is or was an officer or director of a domestic corpora~
tion where the action arises out of the defendant's conduct as such officer
or director or out of the activities of such corporation vihile the defendant held

office as a director or officer.

H, Taxes or assessments. In any action for the collection of taxes or
assessments levied, assessed or otherwise imposed by a taxing authority of this
state,

I, Insurance or insurers., In any action which arises out of a promise

nacie anywhere to the plamtiff or some third party by the defendant to insure
any person, property or risk and in addition either: |
{1) The person, property or risk was iocated in this state at the time |
of the promise; or -
(2) The person, prdperty or risk :msured was located within thq;s state
when the event out of which the cause of action is claimed to arise occurred; or
(3) The event out of which ‘th‘a cause of action is claimed to arise
occurred within this state, regavdless of vwhere the person, property or risk

msured was located.



J. Certain marital and domestic relations actions.

(1} In any action to determine a question of étatus instituted under
ORS Chapter 106 or 107 when the plaintiff is a resident of or domiciled in this
Stéte : Or | - ' | |

(2) In any. action to enforce personal ob]_igations arising under ORS
Chapter 106 or 107, if the pérties to a marriage have concurrently maintained |
the same or éeparate residencés or domiciles‘ within this statejlfor a period of
six months, notmd.thstanaj.ng departure from this state and acquisition 6f a
residence or donﬁ.cile 1n another state or country before filing of such action;
‘but if an action ‘to lenforce personal obligations arising under ORS Chapter
106 lor 107 is not commencéd within one year .following the date which the party
~who left the state acquired a residence or dénﬁcile in another state or country,
' no jurisdictién is conferred by this section (subsection) in any such action.

(3) In a filiation px;oceeding under ORS Chaptes‘:' 109, when the act or
acts of sexual intercourse which resulted in the birth of the child are alleged

to have taken place in this state and the child resides in this state.

K. Personal representative, In any action against a pérsoml rep-
resentative to enforce a claim against the deceased fxarson represented where
one or more of the grounds stated in sections {(subsections}) B. to J. would
have fumished a basis for jurisdiction over the deceased had he been living aﬁd
it_ is szaaterlal wder this subsection vwhether the action had been commenced durmg

the lifetinme of the deceased.

L. Joinder of claims in the same action. In any action brought in
reliance upon jurisdictional grounds stated in sections (subsections) C. to J. '
there cannot be 'joingd in the same aéfcic)n any other claim or cause age;zjnst the =
defendant unless grounds exist under this section for persbnal Jjurisdiction over

the defendant as to the claim or cause to be joined.



" RULE 4 B,

JURTSDICTION IN REM

A court of this state having jurisdiction of the subject ramtter may exercise
juriédiction in rem on the grounds stai:ed in this section. A Judgment in rem néy
affect the interests of a defendant in the stattis, property or thing acted upon
only if a sumons has been served upon the aeferidant pursuant to Rule 4 {Oregon Rule
of Civil Procedure 4). Jurisdiction in rem may be invoked in ‘ény of the following
casés: ' | |

~ A. TWhen the sﬁbject of the .action is real or personal property in this
state and the lde,fendant has or claims a llen or interest, actual or coatingent,
.therein, or the relief demnded.consis.ts wholly or partially in excluding the
.defendant fmm any mter@st' or-lien therein. This subsection shall apply when any
such defendant is urknown. B ' '

B. When the action is to foreclose, redeem‘from or satisfy a mortgage,
_claim,br lien upon real estate within this state. o

C. vwhen the action is to declare property within this state a public

nuisance.



RULE 4 C.

PERSONAL JURISDICTTON, WITHOUT SERVICE CF SUMMONS

A court of this state having jurisdiction of thelsubject matter may, without.
a sﬁnnons having been served upon a person, exercise jurisdiction in an action:
over a person with respect to any counterclaim asserted against that person in an
action which the person has commenced in this state and also over any person who
appears in the action and waives the defense of lack of jurisdiction over his or
her person as provided in Rule J. 7 {Oregon Rule bf‘Ciyil Procedure J. 7). ihere
jurisdiction is exercised_ﬁnder Rule 4 B., a defendant may ép@ear.in an action and
- defend an the ﬂérits,'without being éubject to personal juriédiction Ey Viftue of

this Rule {(section).



.PJJIEQD.,

STAY OF PROCHEDING TO PERMIT TRIAL IN A FORHIGN FORUM

A. Stay on.‘initiative of parties. If a court of thisr state, on ﬁnti&n |
‘of any party, finds that trial of an action pending befpre it should as a matter of
substantial justice be tried in a forum outside this state, the court rréy in '
conformity with section ‘(subsection) C. enter an brder to stay further_pr‘oceedings '
on the action in this state. A moving party under thié subsection must stipulate.
consent to suit in the altemative forum and waive right to rely on statutes of
Limitation which may have run in the altemative forum after commencerment of the
action in this state. A stay order mziy be granted although the action could.not
have been commenced in the alternative forum without consent of the roving party.

B, Time for filing and hearing motion. The notion to stay the proceedings

shall be filed prior to or with the answer umless the mtion is to stay proceedings
‘on a cause raised by counterclaizﬁ,. in vhich instance ‘the notion shail- be filed
prior to br with the répiy. The issues raised by this motion shall be tried to
the court in advance of any issue going to the tr_érits of the action and shall be
joined with objectibné, if any, raised by ansﬁer or mtion pursuant to Rulé Jo 1
“(Ore,gon Rule of Civil Procedure J. 1). The court shall find Iseparately on each
issue so tried and these findings shall be set forth in a single order which is

appealable,

C. Scope of trial court diséretion on motion to stay proceedings. The
decision on any timely motion to stay proceedings pursuant to section (subsection)
A. 1s within the discretion of the court in which the action is pending. In the
exercise of that discretion the court may appropriately coh_sider such factors as:

(1) Amensbility to personal jurisdiction in this ‘Statej and in any alterna-
tive forum of the \partie.s_ to the actién;

(2) .Ccmvenience to the parties and witnesses of trial in this state and in ..

any ‘alternative forum;



(3) Differences in conflict of law rules applicable :m this state and in
any alternative forum; or | | | |

(4) Any ;c)ther fa_ctoﬁs having subsﬁantial beeiring upon the selection of
a convenient, rgas_onable and fair place of trial. ' |

D. Subsequent modification of order to stay proceedings, Jurisdiction of

the court contirmes over the parties to a proeeding in which a stay has been

ordered ﬁnde’r‘tl'ris section wntil a period of 5 years has elapsed éince the last
order affecting the stay was entered in the court. At .any time during which -
jurisdiction of the court continues over the partiés to the pro_céedings, the court
may, on motion and notice to the parties, sﬁbsequehtly modify the stay 6rcier and

. ﬁake any further action in the proceeding as the interests of justicé require.

When jurisciiétion of the court ower tiie parties and the proceeding terminates

by reason of the lapse of 5 years following the last court order in the action, the
clerk of the court in vhich the stay was granted shall witiw.out notice enter an order

dismissing the action.
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COMMENTS TO RULES 4 A. THROUGH 4 D.

The present Oregon defmltlon of amenability to jurisdiction is pramamly
found in ORS 14.010 to 14,035, but scome bases of amenability are scattered
throughout. the summons pz:ov:n,smns of Chapter 15.

The suggested rules are drawn primarily from the Wisconsin statutes. The
Wisconsin statutes are among the clearest and most carefully drafted in the
country. They draw together all provisions relating to anenablllty to personal
jurisdiction. I would call them an example of third generation long arm statutes.
The original long arm statute came from Illinois and was in form close to the
existing ORS 14.035. It added jurisdictional bases to existing jurz.sdz.ctlonal
process statutes. The second generation long arms are presently in force in nost
of the states. They generally follow the pattern of bemg an addition to ex:l.stmg
jurisdiction statutes, but amplify the grounds for exercising jurisdiction, i.e.,
covering contracts and tortious activity outside the state which causes injury
in the state See Uniform Laws Annotated, Interstate Procedure Act, § 103, N.Y,
CPLR, § 302, Ala. Rule 4 - 2,

‘ Cne type of third generata.cn long arm statute is the California approach
‘which merely says that the courts have jurlsdlctlon to the extent Constitutionally
permissible. The trouble with this approach is that it incorporates the vague
Constitutional standard and provides no guidance to the plaintiff, :

The Wisconsin statute goes in the opposite direction by specifically des-
cribing a mumbexr of situations that would fit within a Constitutional standard.
The greatest virtue of the Wisconsin statute, in addition to the breadth of
activities covered, is that it generally describes activities in fairly spemi'.w
language, rather ﬂ'lan focusing on legal conclusions, such as, committing a tort,
contracting, or transacting business. The Oregon court has had substantial
difficulty with the Oregon long arm statute because freguently the same conduct
is alleged to be tortious and a breach of contract, and different tests have
been developed for different: sections of the existing long arm statute. In addition,
nost non-tortious conduct somehow must be fit into the abstraction of "transacting
business.," Also, the Wisconsin approach integrates all bases for jurisdiction
into one rule, which is developed seéparately from provisions relating to manner of
service of summwns. Therefore, in general, the Wisconsin statute best-conforms
to the committee's decision to expand long arm jurisdiction as far as possible,
while maintaining a fair amwunt of predictability and guidance for attorneys.

Rule 4 A,

This is the crucial section of the proposed statute or rules. It brings
together in one section all circumstances that will subject a corporate or
individual defendant to personal jurlsdlctlon. 7o some extent, the long arm '
aspects of the rule overlap, but the intent is to cover all possible' Constitutional
contacts. The bases described incorporate all aspects of the existing Oregon
long arm statute and would cover all the cases that have arisen under that statute,

Rule4AA.

These are the traditional terrltorlal bases of jurlsdlctlon. Subsection (1)



- tion", which is used in the Wisconsin statute. -

is presently covered by ORS 14.010 if a defendant is "found" in the state. Sub-
section (2) is presently covered by ORS 14.010 undér the concept of residence. :
Residence in this statute has been defined as domicile. See Fox v. Lafley, 212 Or. 80
(1957).  This jurisdietion is usually effectuated by substituted service, but '
domicile and "dwelling house and usual place of abode" do not mean the sare thing.

A person has only one domicile, and the mental element ' of intent to remain permanent
is required. Thus, substituted service can bé used if a person is domiciled in the
state or if there is some other basis for jurisdiction, but maintaining a dwelling
house or usual place of abode is not in and of itself a basis for jurisdiction, it is
merely a manner of servmg process.

Subsection (3) uses the language of ORS 14 020 rather than. "donestlc Corpora-

Subsection (4) is intended to describe the situation now covered in a number
of general statutes under the phrase, "transacting business." E.g., ORS 73.434,
Foreign and Alien Insurers, 74.310, Foreign Industrial Loan Ccn@amles , and 62, }_bS
Foreign Corporations. fThis does not refer to causes of action arising out of the
transaction of business in this state, but transacting business in the state to the -
extent that one is subject to suit for any claim that may be brought against a
defendant, irrespective of any connection between the claim and the state. See
Perkins v. Benquet Consolidated Mining Corp., 342 U.S. 437 (1952). See Winslow
Lumber Company v. Hines, 125 Or, 63 (1928). Ou’t:—-of~state business entities will

- still be required to appoint a registered agent in this state by the various

‘separate statutes if they are transacting business, but if ﬂdey do not appomt an

agent, then the question of whether they are }_J.able to service of summons is
governed under this subsection. The language used is the gerxerally accepted

~definition of transacting business.

Subsection (5) does not appear in the Wisconsin statutes bt covers the
consent by appointment of agent which is presently in ORS 14.020 and 15,080 (6}.
This would also cover any other manifestation of consent, such as a contractual
agreement, to be subject to jurisdiction. See National Foquipment Rental, Ltd,

- vs. S'zukhert, 375 U.8, 311 (1964).

*Ji'hls section covers the poss;bll:f.ty that separate statutory bases of
jurisdiction will continue to exist or be enacted by the legislature. There is
also nothing specific in this Rule dealing with c¢hild custcdy cases. This is =
such a specialized area that it is better left to statutory or case law develop-
rent. Amenability and forms of process are covered in the Uniform Child Custody

~ Jurisdiction Act, ORS 109.700, et seq. _ U,

oectlon C. is the first of the minimm contact sectloﬁs of the statute.

- ’I‘hls and the remainingbases for jurisiction specified are limited to cases

Marising out of" the contact specified. This basically covers any tortious

activity in the state but is mch broader in the sense that it would cover any
action in the state giving rise to liability, whether it be warmanty, contxact,
etc. It would incorporate that aspect of transacting busines which nas been
applied in the warranty cases and all of 14,035 (b) relating to tortious activity.
Generally note that except for Rule J. (1) and (3), there is no requirement that
plaintiff be a resident. This is consistent with Meyers vs. Bickwedel, 259 Or.
457 (1971). . : ‘

Section D. solves the problem of tortious or other activity. outside the
state causing injury within the state. The Oregon court has interpreted the

»



.commission of a tort language to include this situation and the Rule would be
~consistent with State ex rel Western Seed Production Corporation v, Canpbell,
250 Or. 262 (1968); State ex rel Advance Dictating v. Dale, 269 Or. 242 (1974);
BRS, Tnc. v. chkerson, 278 Or. 269 (1977) and State ex rel Academy Press wv.
Beckett: 0. (June 27, 1977)

It is possz.ble that merely causing injury in the state mght be in
and of itself sufficient contact, but the Oregon court and most state courts
have not gone this far. Hanson v, Denkala, 357 U.S. 235 (1‘958) Some element
of foreseeability or intentional mvolvenent with a state is necessary and

- arguably, merely manufacturing a product that somehow finds its way into Orégon '

-would not have the necessary foreseeability element. The most recent Supreme
- Court case on jurisdiction, Kukolo v. Superior Court of California, 46 Law
Week 4421 (1971) confirms this by holding that a husband who merely consented
to having a child go to California did not intentionally become involved with
California to the extent of being subject to personal jurisdiction for a
support award. Therefore, subsections (1) and (2) are necessary.

Sectlon E. generally covers the situation descrlbed in other states
as "entry into a contract to be perfomd in this state" or “contracting to
supply goods and services in the state." This addition is quite important
because most of the long arm cases that have come before the Oregon Supreme
Court have involved att:empts to cram contract situations into a phrase,

"transacting business.'" The language here again avoids any specific refer-
ence to the ultimate question of whether there was a contract but focuses only
on the acts involved, The section focuses separately on promising to act
within the state or somehow related to the state acting within the state
or somehow related to the state, and differentiates between services and
goods. Subsection (1) would cover the recent case of State ex rel Academy
Press v. Beckett, supra, where the plaintiff contracted with an Illinois book
publisher to publish a book. Subsection (4) would cover State ex rel White
Lumber Sales, Inc. v. Sulmonetti, Or. - (1968). Subsection (5)
would cover Neptune Microfloc vs. First National Utility, 261 Or. 494 (1972).

The references to guarantees in subsections (1) to (4) do'not appear
in the Wisconsin statute. Two Oregon cases have dealt with guarantee
agreements involving officers of business entities purchasing or selling goods
. in Oregon. BRS v. Dickerson, supra, and State ex rel Ware v. Hieber, 267 Or

124 (1973). ' ‘ '

Section F. is one of the most troublesome in the statute. The
Oregon statute reads as follows: .

- {(6) Local property. In any action which arises out of;

(a} A promise, made anywhere to the plaintiff or to some 3rd
- party for the plaintiff's benefit, by the defendant to create in cither
party an interest in, or protect, acquire, dispose of, use, rent, own,

control or possess by either party real property situated in this state: o
or : L T |

{b) A claim to recover any benefit derived by the defendant
throlzigh the use, ownership, control or possession by the defendant of
tangible property situated within this state either at the time of the

first use, ownership, control .or possession or at the txme the action
is commenced or



{c) A claim that the defendant return, restore, or account to the
plaintiff for any asset or thing of value which was within this state
" at the time the defendant acquired possession or control over it.

(7) Deficiency judgment on local foreclosure or resale.  In any
action to recover a deficiency judgment upon a mortgage note or
conditional sales contract or other security agreement executed by
"the defendant or predecessor to whose obligation the defendant has ’
succeeded and the deficiency is claimed either: e

(a) In an aciion in this state to foreclose upon real ploperty
situated in this state; or '

(b) Following sale of real property in this state by the plamtlff
under ch. 846; or

(c) Following resale of _tangibie property in this state by the
plaintiff under ch. 409. )

The Wisconsin language was not used for several reasons. First, although
the comments to the Wisconsin statutes suggest that this was :mtended to cover
‘all actions relating to use or possession of property, such as personal injury
claims relating to use of property, on its face the Wisconsin statute does not
do this and seems to be more limited than the general provisions of 14.035 (c).

' Secondly, the Wisconsin statute may run into some Constitutional problems after
Shaffer v. Heitner, 97 S. Ct. 2569 (31977). The Shaffer case basically holds
that simple presence of property in the state is not in and of itself a
sufficient minimum contact when the subject of the action is not the status of
the property. The actions covered under this section do not relate to title

~ to the property, and under sections 6 (b) and 7 (¢) of the Wisconsin statute,
the only requirement is that property be in the state at the time of an action.
To the extent this would apply to personal property, such property could be in
the state without any foreseeability or knowing involvement by the defendant.
For real property, presence would always be sufficient because any defendant
involved with Oregon real property mtentlonally is developing a contact with the
‘state. .

The language actually used in this section maintains the general cover-
age of existing ORS 14.035 and extends coverage to personal property, provided
the personal property was in the state at the time of ownershlp, use or
possess:l,on ‘giving rise to the action.

A specific reference to deflca,ency claims is also included to awvoid any
question whether these are claims arising out of use or ownershlp of property

. G. This is not specifically presently covered under the existing -
Oregon statute. It describes the situation in Shaffer vs. Heitner, where the
court held that seizing stock of the officers in a quasi in rem approach did
not provide jurisdiction. It seems clear, however, that knowing involvement
with an Oregon corporation is sufficient contact with Oregon to provide a
basis for jurisdiction in and of itself if done directly through a long arm
statute, and Delaware amended its statutes, immediately after the Shaffer dec:x.s:x_on
to thxs effect. :

H., This is the classical International Shoe situation but not presently
specifically covered by 14.035. The Wisconsin statute limits this to taxes
after July 1, 1960, but I could find no explanation of the limitation.
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I. This is an expansion of ORS 14.035 (d). It is broader than the ‘
eXLStxng statute, incorporating not only a situation where the person or
party is located in the state at the time of contract but also incorporating
at the time of the happening of the event insured against or when the event
insured agalnst happens in the state.  The Wisconsin statute refers to
insuring a "person" who is a reSLdent in the state. The existing statutory
language referring to "person, property or risk' located in the state seems
broader and was used. : o

J. The Wisconsin statute provides for marital status determination when
either party is a resident and also personal‘judgments when a defendant

resided six consecutive months of the last six years in the state. The langu-

age actually incorporated was from ORS 14.035 (2), which is somewhat more
1imited. Arguably, a broader reach for the statute would be Constitutional,
but the area is scmewbat specialized, and the existing policy determination
in the statute was retained. See Doyle‘v Doylée, 17 Or. App. 529 (1974).

Section (1) does not appear explicitly in the Oregon statute but is an accepted

basis. for 3urlsd1ct10n

: Subsection G. covers the problem presented by State ex rel Poole v.
Dorrah, 271 Or, 410 (1975) and State ex rel McKenna v. Bennett, 28 Or. App
155 (1 977) In the McKerma case, the Court of Appeals held that sexual inter-
course within this state Is not a tort within the meaning of 14.035, and
jUIlSdlCtlon could not be asserted of a defendant in a filiation proceedxng
by using the long arm statutes. The case suggests there is no Constitutional
barrier to such jurisdiction and seven other states have so held. Notice
that outside. the filiation proceeding, this statute does not give jurlsdlctidn
over general support claims or any other claims under Chapter 109. By passing
the Uniform Reciprocal Support Act, ORS Chapter 110, the Legislature opted
for this approach.  Also notice that there is no specmflc provision for juris-
diction to determine status for anything other than the marital status. Argu-
ably, the same status basis could be used to establish a parent ~-child status,
but there is a basic difference between creating and severing status, and the
creation of status would automatically carry inheritance and other financial
obligations and is, in effect, a type of personal jurisdiction.

 Section K. This section mekes cledr that when a personal representative
is to be sued, it is the contacts of the decedent they are considering, not
the contacts of the personal representatlve

»Sectlon L. Thls is the equ1valent of ORS 14.035 4).

There was another possible section which I considered adding between
existing grounds J. and K. It is not in the Wisconsin statute but comes  from
Rule 42 of the Alabama rules. It reads as follows:

"Otherwise having some miniium contacts with this state and, under the
circumstances, it is fair and reasonable to require the person to
come to this state to defend an action. The minimm contacts referred -
to in this subdivision (I) shall be deemed sufficient, notw1thstand1ng
a failure to satisfy the requirement of subdivisions (A) (H) of this
subsection (2), so long as the prosecution of the action against a
person in this state is not inconsistent with the Constitution of this
state or the Constitution of the United States."

1



In Belknap v. Charlton, 25 Or. 41 (1873), the court said if a defendant

This would guarantee the broadest possible reach of the long arm
statute. It is different than the California approach in that 6eta11ed

grounds are specified in the satute. One argument for lncludlng this section.

is the repeated statements by the Supreme Court that it interprets the long
arm statute as broadly as Constitutional due process will admit. See
State ex rel Western Seed v. Campbell supra.

Rule 4 B.

This is Section 80.107 of the Wisconsin statutes. The existing Oregon
statutes, ORS 14.010 and 14.020, say the court has jurisdiction when property
is located within the state, but only to the extent property is seized. This
provides the authority for in rem jurisdiction. The Wisconsin statute was
modified to deal only with in rem and not quasi in rem because under Shaffer
v. Heitner, merely seizing property is not a sufficient basis for 3ur1331ct10n
without some other minimum contact. The Shaffer case, however, says that in
most situations where a true in rem case is involved, i.e.,. 1nvolv1ng title to
the property which is located in the state, this is sufficient minimum contact.
It should be noted that to a large extent, this section is now unnecessary

. because of Rule 4 A.,referring to use and possession of property as a minimm

contact, but this covers the possibility that title to personal property loca-
ted in the state but not arising out of use or ownership in the state is
involved in an action or somehow title to real property in the state does not
fit within Rule 4 A. Oregon never had a true quasi in rem statute. The
existing provisions of ORS 29.110, relating to ability to attach to secure
judgment, are unchanged. It is possxble that someone may wish to use attachm

ment and argue this as at least one element of minimum contacts, but agaln

there is no specific quasi in rem jurisdiction provided.

Rule 4 C.

This is Section 80.107 of the Wisconsin statute. This covers personal
jurisdiction by consent in the sense of utilizing the courts of this state.
The existing statutes, ORS 14.010 and 14.020; refer to jurisdiction when a ‘
defendant ”appears Since Rule K. eliminates a general or special appearance
and governs waiver of personal jurisdiction, the consent jurisdiction here is
cross-referenced to that rule. The Wisconsin statute has a last sentence which
is somewhat difficult to interpret, dealing with the question of limited

"appearance. The existing last sentence was drafted to provide a limited

appearance in the sense that contesting on the merits in an in rem case,
i.e., protecting interest in property that is the subject of the suit, does not:
generally subject the defendant to personmal jurisdiction. This is the approach
recommended by the re-statement of judgments. The Oregon mle is unclear.

appeared and contested the validity of attachment, this was not a subri.ssion
to jurisdiction, but contesting the werits was. This was followed in Nelson
v, Smith, 157 Or. 292 (1937), which was a quasi-ln—rem case. Apparently,
in neither case was any judgment given beyond the property attached, and
the court was distinguishing between general and special appearance, not

between general and limited Jurlsdlctlon

Rule 4 D.

This is an important component of the total approach being recommended
for jurisdiction and process. By greatly expanding the basis for personal juris-
diction, the danger that defendants would be subject to trial in a completely
inconvenient forum is 1ncreased at the same thE ~Although convenience is an

vl
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element of the due process evaluation, in practice it is a minor factor, with

. primary emphasis upon the quantity and quality of contacts with the forum by
the defendant. 1If such contacts exist, jurisdiction exists whether or not
Oregon is a convenlent place for trial. Faimess in the jurisdictional sense
focuses on fairness to subject a defendant to jurisdiction, not fairness in.
the sense of the best place to try the case. Fairness in the latter sense

can only be applied through a forum non conveniens doctrine or a venue transfer

‘statute, such as USC 1404. The need for such a rule is explained in the fol-
lowing 1anguage of the concurring opinion of Justlce Linde in State ex rel

Academy Press v. Beckett, supra:

% % % But when ‘falrness is used to describe the condltlons
under which the forum state may constitutionally take jurisdic- -
" tion of a claim against a defendant outside the state, those
conditions will necessarily be stated as factors or patterns
that make long-arm jurisdiction "“'fair" and therefore constitu-
tional as a general rule for all similar cases, irrespective of
the relative positions of the litigants in the particular case.
There may be far less unfairness in asking a defendant in
Vancouver, washxngton with full notice of the proceedings, to
litigate a case in Multnomah County, Oregon,. than to demand
this of a defendant in Fort Lauderdale, Florida, as in White
Lbr., but territorial notions of a prior 'entry into' or 'pres-
ence in' the jurisdiction may allow one and not the other."

ok Sk ok

"% % %As 1 have suggested above, however, fairness to particu-

lar litigants is often an ad hoc rather than a categorical
determination, and one that cannot be properly decided as a
matter of Oregon law so long as we treat it as one that must
always be litigated as an issue of federal constitutional

law.” To permit such ad hoc determinations of fairness requires

a nonconstitutional element in ORS 14.035 corresponding to

the doctrine of forum non conveniens. See Scoles, Oregon
Conflicts: Three Cases, 49 Or. L.Rev. 273, 278~280 (1970). 1t
should be possible for an Oregon court to dismiss a case after
allowing plaintiff time to obtain jurisdiction in a more
appropriate forum (perhaps involving a stipulation by defend-

ant as to service of process, waiver of the statute of limitatioms,
or other safeguards for plaintiff), 1rrespectlve of whether the
Oregon court believes that its own exercise of Jurlsdlctlon would
be umconstitutional.

In Illinois,‘the source of our long-arm statute and the doctrine
of its expansive scope, see Western Seed, 250 Or. at 270-271,
the state supreme court in fact approves such a dismissal of
cases without a conclusion whether the Constitution would permit
‘the state to assert jurisdiction. See, e.g., Adkins v. Chicago,
R. I. & P. R.R., 54 Til. 24 511, 301 N.E. 2d. 729 (19733, cert
denied, . %24 U.S. 943 (1976), cf. Cotton v. Louisville & N. R.R.

- T4TIT. 2d 144, 152 N.E. 2d 385 (1958). Elsewhere the | procedure
has been codified. These solutions, and the underlying distinc-
tion between 'fairness' as the presence of constitutional pre-
requisites and- falrness of the choice of forum in the actual
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case, are described in Morley, Forum Non Coriveniens: Re- |

' stralnlnv Long-Arm Jurisdiction, 68 N.W. U. L. Rev. 24 (1973).
Once 1t 1s recognized that fairness is properly a matter of
Oregon law before it becomes, in a different sense, a synonym
for federal constitutional limits, a procedure to assure fair-
ness can be provided by a statute or perhaps a rule of the
Council on Judicial Procedure, or possibly by further consid-
eration of the standards implicit in ORS 14.035."

Justice Linde suggests that Oregon courts do have forum non conveniens
power but, if so, it is little recognized and a rule is necessary to encourage
use. This rule is Wisconsin statute, section 80.163. It is not, strictly
speaking, a forum non conveniens statute but more of a transfer statute
‘acccmpanled by use of stays of action. The Wisconsin approach is preferable
- because it is desipned to work with the other Wisconsin statutes used, and
it provides a procedure to be followed and criterion for the trial judge in
deciding when to grant a stay. Use of a stay rather than a dismissal also
 is desirable to avoid any harsh consequences. Other states allow this forum
nion conveniens rule to be made on the court's own motion; the Wisconsin statute
is limited to motion of the parties; if both sides want to litigate in Oregon,
it is nmot then truly an inconvenient forum..



MEMORANDUM

TO: COUNCTIL ON COURT PROCEDURES i
FROM: "Fred Merrill

RE: PROPOSED DRAFT OF RULES

DATE s August 15, 1978

Enclosed is the proposed draft of all rules, with comments, for
approval and release to the Bar and public. For your use in Identification
of prior drafts of rules and comparable QRS sections, conversion tables are
attached to this memo. Changes reguired in later ORS sections have not been
completed. You have most of the law - equity changes, and I will try to have
changes required by the new process and pleading rules at the meeting.

A chart showing all changes from prior rule drafts is also at=-
tached. Many of these changes are those approved at the July meeting but,
in organizing the final set of rules and writing comments, I found some
apparent language problems, anomalies and omissions which I changed. Those
changes are marked with an asterisk and should be examined carefully.

I also saw a few problems in some rules that I thought should be
discussed by the Council:

Page 34. Rule 10 B, The last sentence of this rule may go too
far in authorizing a court to vacate z judgment after expiration of a term
of court. The former rule, 10 B., eliminated at the last meeting, qualified
this.,

Rule 10 C. Is the notice of hearing procedure described heyxe in
line with existing practice and local rules?

Page 119. Rule 45 B. The requirement of a court order establish-
ing an admission which we added seems unnecessary when applied to a request
for admission of genuineness of documents and things as opposed to truth of
facts. Admission of genuineness if a convenient way of avoiding an elaborate
and unnecessary foundation at trial and would not constitute a dangerous pro-
cedural trap for an opponent. We could change the provision as follows:

"If a written answer or objection to any request, other
than a request for the admission of the genuineness of docu~
ments or things, is not served within the time specified
above..,excusable neglect. Requests for admissions as to the
genuineness of documents or things are deemed admitted without
court order if a written answer or objection is not served
within the time specified above.”
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Page 128. Rule 51 A. Does this section serve any-useful purpose?

Page 161. Rule 60, T still have trouble with this as a separate
rule. 1Is the procedure described in section D. necessary? This also does not

seem important enough for a separate rule, Why not just add a2 new section
59 H. as follows: :

H. Objections to instructions and statements of issues,
All objections to statements of issues submitted to the jury
or the giving or failure to give instructions are waived unless
raised before the jury retires to consider the verdict. Oppor-
tunity shall be given to make such objections outside the hearing
of the jury and objections shall specify the portion of the
statement or instructions and the grounds of such objection.
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C.(2) 'I'nm for response. If the summons is served by
any mamer other than publication, the defendant shall appear
and defend within 30 days from the date of service. If the
summons is served by publication pursuant to section D. (2} of
this rule, the defendant shall appear and defend within 30
days from a date stated in the summons. The date so stated

in the summons shall be the date of the first publication.

C.(3) Notice to party served.

C.(3)(a) In general. All sumonses other than a
summons to join a party pursuant to Rule 22 D. shall contain a
notice in a size equal to at least 8-point type which may be
substantially in the foilcwing form with the appropriate number

of days inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear'' in this case or the other side will win ..
gutomatically. To ''appear’' you must file with the court a legal

paper called a "motion" or "answer.' This paper must be given
to the court within 30 days along with the required filing

fee, It must be in proper form and a copy must be delivered or
mailed to the plaintiff or the plaintiff's attorney.

If you have questions, you should see an attorney

immediately,




attorney fees will be entered against you, as provided by
the agreement to which defendant alleges you are a party.

You must "appear’’ to protect your rights in this
matter. To "appear' you must file with the court a legal
paper called a "motion" or "reply.” This paper must be
given to the cowrt within 30 days along with the required
filing fee. It must be in proper form and a copy must be
delivered or mailed to the defendant or the defendant's
attorney.

If you have questions, you should see an attorney

immediately.

D. Mamer of service.

D. (1) MNotice required. Sumons shall be served,

either within or without this state, in any manner
reasonably calculated, under all the circumstances, to
apprise the defendant of the existence and pendency of
the action and to afford a reascnable opportunity to appear
and defend. Summons may be served in a marmer specified

in this rule or by ahy other rule or statute on the defend-
ant or upon an agent authorized by appointment or law to
accept service of sumns for the defendant. Service may
be made, subject to the restrictions and requirements of
this rule, by the following methods: personal service of

sumons upon defendant or an agent of defendant authorized
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mail is delivered and the returm receipt sigped ox when

acceptance is refused.

D.(3) Particular defendants. Service may be

made upon specified defendants as follows:

D.(3) (@) Individuals.

D.(3)(a)(d) Generally. Upon an individual
defendant by perscnal service won such defendant or an
agent authorized by appointment or law to receive service
of sumrons or if defendant cammot be personally found,
at defendant's dwelling house or usual place of abode,
then by substituted service or by office service upon such
defendant or an agent authorized by appointment or law to
receive service of summons.

D.(3)(a)({i) Minors. Upon a minor wder the age
of 14 years, by service in the marmer specified in sub-
paragraph (i) of this paragraph upon such minor, and
also upon such minor's father, mother, conservator of such
minor's estate or guardian, or if there be none, then upon
any person having the care or control of the minor or with
whom such minor resides or in whose service such minor is
employed or upon a guardian ad litem appointed pursuant
to Rule 27 A. (2).

D. (3)(a) (11i1) Incapacitated persons. Upon an

incapacitated person, by service in the manner specified
subparagraph (i) of this paragraph upon such person and
also upon the conservator of such person's estate or

guardian, or if there be none, wpon a guardian ad litem
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D.(3)(d) Public bodies. Upon any cowmty, incorpo-

rated city, school district, or other public corpora-
or office service
tion, commission or board, by personal service/ upon
an officer, director, managing agent, clerk or secre-
tary thereof. When a county is a party to an action,
in addition to the service of summons specified above,
an additiconal copy of the sumnons and complaint shall
also be served upon the District Attorhey of the county
in the same mamner as required for service upon the

cownty clerk.

D.(4) Service in foreign country. When service

is to be effected upon a party in a foreign country, it
is also sufficient if service of sumons is made in the
marmer prescribed by the law of the foreign cowmntry for
service in that cowmtry in its courts of general juris-
diction, or as directed by the foreign authority in
response to letters rogatory, or as directed by order of
the court, provided, however, that in all cases such
service shall be reasonably calculated to give actual

notice.

D. Service by publication or mailing to a post

office address.

D.(5)(a) On moticn won a showing by affidavit
that service carmot be made by any other method more
reascnably calculated to apprise the defendant of the

existence and pendency of the action or proceeding, the
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defendant's last known address. If plaintiff does
now know and camnot ascertain, upon diligent inquiry,
the present and last known address of the defendant,
mailing a copy of the sumons and complaint is not
required.

D.(5)(e) Unknown heirs or persons. If service

cammot be made by another method described in this section
because defendants are wnknown heirs or persons as des-
cribed in sectiong I. and J. of Rule 20, the action or
proceeding shall proceed against such wknown heirs or
persons in the same mamnmer as against named defendants
served by publication and with like effect, and any such
wknown heirs or persons who have or claim any right,
estate, lien or interest in the real property in contro-
versy, at the time of the commencement of the action and
served by publication, shall be bound and concluded by
the judgment in the action, if the same is in the favor
of the plaintiff, as effectively as if the action or
proceeding was brought against such defendants by name. -
L.(5)(f) Defending after judement. A defendant

against whom publication is ordered or such defendant's
representatives may, upon good cause shdm and upon such
terms as may be proper, be allowed to defend after judg-
ment and within one year after entry of judgment. If the
defense is successful, or the judgment or any part thereof

has been collected or otherwise enforced, restitution may
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F.(2)(a)(d) The affidavit of the server indica-
ting the time, place and marmer of sexrvice, that the
server is a competent person 18 years of age or older
and a resident of the state of service or this state
and is not a party to nor an officer, director or
emplovee of, nor attormey for any party, corporate or
otherwise, and that the server knew that the person, firm
or corporation served is the identical one named in the
action. If the defendant is not personally served, the
server shall state in the affidavit when, where and with
whom a copy of the sumons and complaint was left or
describe in detail the mammer and circumstances of
service. If the summons and complaint were mailed, the
affidavit shall state the circumstances of meiling and
the return receipt shall be attached.

F.(2)(a) (i) If the copy of the sumons is served
by the sheriff, or a sheriff's deputy, proof may be made.
by the sheriff's or deputy's certificate of service
indicating the time, place and marmer of service, and if
defendant is not pefsonally served, when, where and with
whom the copy of the summens and complaint was left or
describe in detail the mammer and circumstances of
service. If the sumons and complaint were mailed, the
affidavit shall state the circumstances of mailing and the

return receipt shall be attached.
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F.(2)(c) Making and certifying affidavit. The

affidavit of service may be made and certified by a notary
public, or other official authorized to administer oaths
and acting as such by authority of the United States, or
any state or territory of the United States, or the
District of Columbia, and the official seal, if any, of
such person shall be affixed to the affidavit. The signa-
ture of such notary or other officizl, when so attested
by the affixing of the official seal, if any, of such
person, shall be prima facie evidence of authority to
make and certify such affidavit.

F.(3) Written admission. In any case proof may be

made by written admission of the defendant.

F.(4) Failure to make proof; validity of service.

If summons has been properly served, failure to make or
file a proper proof of service shall not affect the
validity of the service.

G. Disregard of error; actual notice. Failure to

strictly comply with provisions of this rule relating
te the form of sumons, issuance of sumons and the per-
son who may serve summons shall not affect the validity
of service of summons or the existence of jurisdiction
over the person, if the court deterniﬁes that the
defendant received actual notice of the substance and
pendency of the action. The cowrt may allow amendment
to a sumons or affidavit or certificate of service of

summnons. end shall disregard any error in the content or

1y



MEMORANDUM

T0: Process Committee

FROM: Fred Merrill

RE: ORS SECTIONS COVERING APPOINTMENT OF
PUBLIC OFFICIALS FOR IN STATE SERVICE
OF PROCESS

DATE: September 27, 1978

At the Bend meeting the Council referred suggested modifica-
tions to ORS sections appointing public officials as agents for service
of process (hereinafter referred to as public agents statutes) to this
committee for consideration and recommendations. The purpose of this
memo is to suggest several alternatives available to the committee. At
the meeting members raised two questions relating to these statutes.

QUESTION NO. 1

Do the statutes make service of process available in any
situation where there would be no basis for personal jurisdiction under
the proposed Rules of Civil Procedure or in any manner not covered by
the Rules?

A summary of the public agent statutes is attached. As
indicated in the original memo to the Council, these statutes both
define conditions under which a defendant is subject to jurisdiction by
defining circumstances when an agent must be appointed or is deemed
appointed, and specify a service method.

In terms of defining jurisdiction, the summary shows that
there are four different types of public agent statutes.

(1) The first group relates to a resident or a domestic
corporatlon or to a foreign corporation engaged in substantial activity
in the state. These defendants would be covered by traditionally
accepted territorial theories of jurisdiction incorporated in Rule 4 A.
Included in this group are the provisions related to domestic corporations
and other business entities and foreign corporations doing business in the
state: ORS 57.075, 57.700, 61.086, 61.471, 61.700, 62.155, and 731.434.

(2) A second group are based upon some type of contact with
the state and are equivalent to the long arm statute. In these statutes
the defendant is deemed to have appointed a public official as an agent
for service of process for suits arising out of some named activity in
the state. These fall under the minimum contacts theory and would be
covered by our Rules 4 B. through L. Included in this group are ORS 57.82Z,
foreign corporations, etc., holding or foreclosing mortgages or trust
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deeds in this state; 59.155, sales of securities or violations of the
Oregon Securities Law 91.578 and 92.375, subdivision activity in this
state; 509.910, foreign corporations v1olat1ng certain environmental
laws in this state 650.070 and 650,075, franchise activities in this
state; 673.695, act1v1tles as a tax preparer in this state; 699.250,
real estate activity in this state; 722.10Z, activities as ‘director of
savings and loan; 731.324, insurance activities within this state;
746.320, insurance activities in the state in suit brought by resident
insured; and 761.495, operating or owning motor vehicle involved in
accident in this state.

{3) The third group of statutes require the filing of an
actual written consent by the defendant. There are two sub groups
lnvolved

(a) Where the consent is to service for activities
undertaken within the state. This includes ORS 57.700(c), 61.700 and
69.520, relating to withdrawal of foreign corporations and limited
partnerships; 91.578 and 91.611, condominium owners and developers
relating to property or activities; and, 486.521, insurance companies
seeking to satisfy Financial Responsibility Law.

(b) Where the consent is to any action filed within
the state. This includes ORS 57.485 (also, by adoption, 61.086 and
62.455), foreign corporations merging with domestic corporation, and
744.055, nonresident insurance agents.

The first sub group would be covered by our rules. For the
second, although Rule 4 A.(5) refers to specific consent as a basis for
jurisdiction, without these statutes there would be no specific consent.

(4) The last group includes situations where a defendant is
deemed to have consented to general service of process for any suit
filed in the state by virtue of some activity undertaken in the state,
usually seeking a license or privilege. This group includes ORS 345,060,
applying for license to act as agent for vocational school; 648.060,
appearing as party in interest in application for assumed business name;
697.640, applying for debt consolidation license; 703.120, applying for
license as polygraph examiner, and 731.370, reciprocal insurer applying
for certificate of authority.

This group clearly goes beyond our rules. The simple act of
seeking a license would not be substantial activity subjecting one to
general service of process under Rule 4 A.(4), and the action need not
arise out of any activity in the state.
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The service of process provisions in these public agent
statutes clearly go beyond our rules. They all contemplate service in
the state on the public official with, in most cases, mailing to the
defendant at some specified address. Under Rule 7, if a defendant
could not be found within the state, the plaintiff would be required to
effectuate personal or substituted service outside the state. The only
mall service contemplated by the rule is for corporations where officers
and agents cannot be found in the county of filing, in which case
process may be mailed to such officers and agents. These public agents
statutes contemplate mailing, not to the officers and agents, but to
some specified address of the corporation. Also, most of the public

agents statutes apply not only to corporations but to individuals as
well.

QUESTION NO. 2

The second question raised was the constitutionality of these
statutes. The statutes falling in groups (1), {2) and (3)(a) above
are probably constitutional. There is very limited case authority,
either interpreting them or commenting on their constitutionality.
The validity of ORS 57.075 was upheld in Winslow Lumber Co. v. Edward
‘Hines Lumber Co., 125 Or 63 (1928). One of the first minimum contacts
analyses of the Oregon Supreme Court concerned the transacting business -
concept of 57.075. Enco, Inc. v. F. C. Russell Co.,6 210 Or 324 (1957).
In any case, the traditional basis of jurisdiction and the minimum con-
tacts involved generally would meet constitutional standards, although
746,320 could be interpreted in a way that might make it somewhat thin
in terms of minimum contacts.

Groups (3) and (4), however, are more troublescme. They pur-
port to subject the defendant, in an action not necessarily arising
cut of activities in the state, te the jurisdiction of the courts of
this state based upon a minimal amount of activity. The approach is
one of requiring a defendant to generally subject himself to jurisdic-
tion in this state as a condition of engaging in some activity or apply-
ing for a privilege. The jurisdictional basis is either an express
consent to jurisdiction or implying consent from the activity or applica-
tion. These types of statutes were extensively used prior to the minimum
contacts theory and a confusing body of law developed. The early
Supreme Court cases held that actual specific consent given in response
to a statutory requirement was a valid bhasis for jurisdiction, at least
for a corporation. Implied consent arising from activities in the
state was only clearly held valid for corporations when the action
arose out of activity in the state. See Simon v. Southern Railway, 236
U.8. 115 (1915). Then, in 1919 the court said .that implied consent could
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not apply to individuals because the state lacked authority to exclude
them from activities in the state because of the privileges and
immunities clause. Flexner v. Farson, 248 U.S. 289 (1919). However,
in 1827 the Supreme Court upheld a nonresident motor vehicle act applied
to an individual in Hess v. Pawloski, 274 U.S. 352 (1927). There have
been no further Supreme Court cases on implied or actual consent
statutes. The minimum contacts analysis of International Shoe v.
Washington, 326 U.S. 310 (1945), clearly would not support general
jurisdiction for claims not related to activities in a state based on
an implied consent theory, unless the activities in the state were very
substantial.

This is reinforced by Shaffer v. Heitner, 97 S. Ct. 2569 (1977),

which emphasizes that a minimum contacts analysis is the building princi-
pal for all types of jurisdiction.

The statutes in group (3)(b), with specific consent. probably
are constitutional, but the validity of those statutes in group (4) is
very questionable. TFor example, saying that a person or entity who
engages in the one act in Oregon of seeking to receive a vocational
school license, become a debt consultant or become a polygraph operator,
is completely and forever subject to the jurisdiction of Oregon courts
for any action that may be brought, however unrelated to Oregon, is not
consistent with modern jurisdictional theory.

ALTERNATIVES

' There are four alternative approaches that could be adopted
for these public agent statutes:

1. We could simply eliminate the statutes entirely, leaving
Rules 4 and 7 as they are. This would be the simplest, but some basis
of jurisdiction and flexibility of service of process might be lost. In
any case, the statutes apply to notices and demands going beyond civil
procedure into substantive law and administrative law and must be
retained for those purposes.

2. Incorporate the bases of jurisdiction into Rule 4 and
the service method into Rule 7. The modification of Rule 4 to incorpo-
rate the statutes is almost impossible. The bases for jurisdiction are
so complicated that they don't fit the structure of Rule 4. A more
useful approach might be to include those particular public agent statutes
that are most closely related to the long arm character of Rule 4 into
that rule and leave the rest. To some extent, this has been done by
incorporating the securities dealers provision, and the previous memo to
the Council suggested incorporation of two of the insurance provisions
and the franchise provision.
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The service provisions all refer to different addresses and
in some cases, different forms of mail, but the essence of these pro-
visions could be retained by eliminating Rules F.(3) (&) (iii} and F.{3}({d)
(iii) and adding a new F.(3)(g) as follows:

"In any case, by serving summens in a manner
specified in this rule or by any other rule
or statute upon defendant or an agent appoin-
ted or authorized by law to accept service
of summons. When jurisdiction over the
defendant is based upon ORS 57.075, 57.485
(here, list all of the retained statutes),
service may be made by mailing a copy of the
summons and complaint to the defendant by
certified or registered mail to:

(a) The last registered office of the defen-
dant, if any, filed with any state official
where filing of a registered office is

required by law, or any office which defendant
has designated for service of summons, or the
principal office of the defendant if such office
can be determined; and

(b) Such address, the use of which the person
initiating the action or proceeding knows or,
on the basis of reasonable inquiry, has reason
to believe is most likely to result in actual
notice."”

3. Leave the special basis of jurisdiction and service
methods in the separate ORS sections but modify the sections to eliminate
appointment of state officers as agents for service on state officials.
This was the approach followed in the material furnished to the Council
before the last meeting.

4, Leave the statutesas they are. This would be possible
because of the accommodating provisions in Rules 1 and 4 relating to other
specific statutes. As a long-range solution, this would not be desirable
because it does not eliminate service of process on state officials
and preserves some statutes which are probably unconstitutional. For the
present, however, given the short period of time left to prepare the
material for the Legislature and the probable need to get some input
from the Bar on these proposed changes, it may be better to put off this
problem until the next bienmium.



JRS SECTION

BASTS

SERVICE

37.0¢

17.483

7.500

37.822

Domestic corporation
(a) No registered agent
(b) ' Cammot find registered agent

(¢) Dissolved and action commenced
in five years; see ORS 57.630.

CRS 61.086_makes provision apply-to -
non-profit. corporations.

ORS 62,155 makes provision. appl] to

cooperatives.

Surviving foreign corporation in
merger of foreign and domestic corpo-
ration which files actual consent

to service of process because

wishes to transact business.

CRS 61.471 makes section apply to non-
profit corporations.

Foreign corporation which is (A)
authorized to transact business in
state and does not have a registered
agent or agent cammot be found,

(B) tramsacting without being author-
ized, (C) has been authorized and
withdrawn and consented to service;
ORS 57.721 requires consent to
service fo claims arising out of
activities in state; (D) transacted
w/o authorization and ceased to
transact. ORS 61.700 makes this
applicable to non-profit corporations.

Foreign business entities not author-
ized to transact business which holds
or purchases notes secured by mort-
gages or trust deeds or forecloses and
holds property up to five years and

in order to so do consented to service
of process; except National Banking
Ass'n.

Serve Corporation Commissioner. Mail
by certified or registered mail to

(A) last registered office, and (B)
address most likely to result in actual
notice.

Upon Corporation Commissioner. Regis-

tered or certified mail to (A) principa
‘office or place of business, and (B)
‘address most likely to give notice.

Upon Corporation Commissioner by regis-
tered mail to principal place of
business.
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BASIS

Page 2

SERVICE

59.0 3

69.500

69.520

91.578

91.611

92.375

Applicant for registration as security
dealer, person who offers or sells
security in state, or person who
vioclates Oregon Security Law for

civil proceeding under Oregon Security

Limited partnership where (a) no reg-
istered agent appointed or (b) camnot

find registered agent. Under ORS
69.450 a foreign limited partnership
that does not appoint registered agent
subject to this provision (presumably
if tramsacting business but statute
does not say).

Foreign limited partnership withdraw-
ing from transacting business and
fi%ing consent to service for actions
based on activities in state.

Condominium unit owners who signed
declaration appointing agent for
service in action relating to the
common elements or more than one wmit.

Nonresident condominium developer who
files irrewvocable consent to service
for actions for violation of 91.500
to 91.671 and 91.990.

Nonresident subdivider filing motice

of intent to sell or lease subdivi-
ded lands and nonresident developer

who acquires more than 10 lots or

parcels in a subdivision in a é-month
period; when irrevocable consent to .
service filed. :

Upon Corporation Commissioner. Certi-
fied mail to address shown on
Commissioner's records, and address
most likely to give notice.

Upon Corporation Commissioner by certi-
fied or registered mail at last address

of registered agent and last known
-address or general partners served

as shown in Corporation Commissioner's

.records.

Upon Corporation Commissicner; mailing
to address giwven in application for
withdrawal.

Upon recording officer in county where

declaration filed; by certified or
registered mail upon person designated
in declaration to receive process.

Upon Real Estate Commissioner; by
registered mail to address set forth in
consent.

Upon Real Estate Commissioner; by
registered mail to address given in
consent.
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SERVICE

345 50

486.521

509.91G

648.061

650.070
650.075

673.695

Every person who sells or offers to.

Non-domiciled applicant for license
to act as agent for vocational school.

Insurance or surety company which
furnishes power of attorney authoriz-
ing Motor Vehicles Division

to accept service of process in actions

arising out of wvehicle accident
involving its principal or assured,
in order to have certificate of
insurance accepted as part of future
responsibility.

Foreign corporation which does not
have statutory agent in suit for
injunction to restrain certain
violations of envirconmental laws.

Person not domiciled within this state
or foreign corporation not authorized
to do business in the state who appear
as parties of Interest in an applica-
tion for registration of asssumed
business name. ‘

sell a franchise in state or has
engaged in conduct that is subject
to proceeding under 650.020C,

Nonresident who accepts license as
tax preparer or tax consultant for
any action arising out of any busi-
ness done in state.

D

Upon Superintendent of Public In—
struction. By certified mail to
the applicant's last known address
Publication or out of state service
also required.

Upon CorporationCommissioner as in
other cases provided by law.

- Upon Corporation Commissioner;
- certified mail to principal office.

If personal service camnot be used,
upon Corporation Commissioner; by
certified mail at (A) address that
appears in Commissioner's records and
(B) address most likely to give
notice.

Upon the Director of Commerce; by

registered mail at most recent address
furnished to the State RBoard of Tax
Examiners or his last known address.
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69¢ 50

697.640

703.120

722.102

731.324

731.370

731.434

' to act as agent.

. " section (2) authorizes service on eny
“nonresident polyg=aph examlner for

Nonresident real estate licensee
licensed in this state by reciprocal
agreement in any*actzon arising out
of business done in this state as a
real estate licencee,

Applicant for debt consolidation
agency licence filing written consent
appointing Real Estate Commissioner
agent for service of process.

Nonresident applicant for license as
polygraph examiner who files consent
to executive director of the Roard
on Police Standards and Training

| (Note: this’
statute must have been written by cne
of the polygraph examiners; as wrirten

anything) .

Nonresident director of domestic
savings and loan association for
proceedings In comnection with

election or service as director.

An authorized insurer who ''transacts
Insurance'’ as defined in 731.146,
where action arises out of transacting
insurance.

Reciprocal insurer applying for certi-
ficate of authority.

Insurers under same clrounstances
generally as corporations in Ch. 57.

-3

If camnot be found in state upon Real
Estate Commissioner; by registered mail
to most recent address furnished to
Commigsioner or last known address.

Upon executive director of Board on.
Police Standards and Training or

" by registered or certified mail to
most current address cn records

of executive director.

. Incorporates (3) to (5) of ORS
- 57.075.

Upon Secretary of State; by certified
mail to last known principal place of
business.

Same as 731.434,

Same as Ch. 57,
Commissioner

except upon insurance
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SERVICE

b4

2

746,320

767

35

Nonresident seeking licensing as
insurance agent in state who filed
written consent to service of process-
on Corporation Commissioner.

Unauthorized alien insurer who
(A) issues or delivers policies of

insurance to persons residing or author

ized to do business in state; (B)
solicits applications from such
persons; (C) collects premiums or
fees from such persons; (D) engages
in any other transaction or business
with such persons; and action by

or on behalf of insured or beneficiary
and arising out of policy with
regident or authorized to do
business. Certain insurers excluded
by 746.360.

Nonresident motor carrier in actions
caused by or relating to operation of -
motor vehicles of or by such carrier
within state.

Upon Insurance Commissioner; by
registered mail to principal office.

Upon Public Utility Commissioner; by

letter directed to residence or piace
- of business as shown by records of

Commissioner.



MEMORANDUM

TO: Process Committee

FROM: Fred Merrill

RE: ORS SECTIONS COVERING APPOINTMENT OF
PUBLIC OFFICIALS FOR IN STATE SERVICE
OF PROCESS

DATE: September 27, 1978

At the Bend meeting the Council referred suggested modifica-
tions to ORS sections appointing public officials as agents for service
of process (hereinafter referred to as public agents statutes) to this
comnittee for consideration and recommendations. The purpose of this
memo is to suggest several altermatives available to the committee. At
the meeting members raised two questions relating to these statutes.

QUESTION NO. 1

Do the statutes make service of process available in any
situation where there would be nc basis for personal jurisdiction under
the proposed Rules of Civil Procedure or in any manner not covered by
the Rules?

A summary of the public agent statutes is attached. As
indicated in the original memo tec the Council, these statutes both
define conditions under which a defendant is subject to jurisdiction by
defining circumstances when an agent must be appointed or is deemed
appointed, and specify a service method.

In terms of defining jurisdiction, the summary shows that
there are four different types of public agent statutes.

(1) The first group relates to a resident or a domestic
corporation or to a foreign corporation engaged in substantial activity
in the state. These defendants would be covered by traditionally
accepted territorial theories of jurisdiction incorporated in Rule 4 A.
Included in this group are the provisions related to domestic corporations
and other business entities and foreign corporations doing business in the
state: ORS 57.075, 57.700, 61.086, 61.471, 61.700, 62.155, and 731.434.

{2) A second group are based upon some type of contact with
the state and are equivalent to the long arm statute. In these statutes
the defendant is deemed to have appointed a public official as an agent
for service of process for suits arising cut of some named activity in
the state. These fall under the minimum contacts theory and would be
covered by our Rules 4 B. through L. Included in this group are ORS 57.82Z,
foreign corporations, etc., holding or foreclosing mortgages or trust
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deeds in this state; 59.155, sales of securities or violations of the
Oregon Securities Law; 91.578 and 92.375, subdivision activity in this
state; 509,910, foreign corporations violating certain envirommental
laws in this state; 650.070 and 650.075, franchise activities in this
state; 673.695, activities as a tax preparer in this state; 699.250,
real estate activity in this state; 722.102, activities as director of
savings and loan; 731.324, insurance activities within this state;
746.320, insurance activities in the state in suit brought by resident
insured; and 761.495, operating or owning motor vehicle involved in
accident in this state. '

(3) The third group of statutes require the filing of an
actual written consent by the defendant, There are two sub groups
involved:

(a) Where the consent is to service for activities
undertaken within the state. This includes ORS 57.700(c), 61.700 and
69.520, relating to withdrawal of foreign corporations and iimited
partnerships; 91.578 and 91.611, condominium owners and developers
relating to property or activities; and, 486.521, insurance companies
seeking to satisfy Financial Responsibility Law.

(b) Where the consent is to any action filed within
the state. This includes ORS 57.485 {(also, by adoption, 61.086 and
62.455), foreign corporations merging with domestic corporation, and
744,055, nonresident insurance agents.

The first sub group would be covered by our rules. For the
second, although Rule 4 A.(5) refers to specific consent as a basis for
jurisdiction, without these statutes there would be no specific consent.

(4) The last group includes situations where a defendant is
deemed to have consented to general service of process for any suit
filed in the state by virtue of some activity undertaken in the state,
usually seeking a license or privilege. This group includes ORS 345,060,
applying for license to act as agent for vocational school; 648.060,
appearing as party in interest in application for assumed business name;
697.640, applying for debt consolidation license; 703.120, applying for
license as polygraph examiner, and 731.370, reciprocal insurer applying
for certificate of authority.

This group clearly goes beyond our rules. The simple act of
seeking a license would not be substantial activity subjecting one to
general service of process under Rule 4 A.(4), and the action need not
arise out of any activity in the state.
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The service of process provisions in these public agent
statutes clearly go beyond our rules. They all contemplate service in
the state on the public official with, in most cases, mailing to the
defendant at some specified address. Under Rule 7, if a defendant
could not be found within the state, the plaintiff would be required to
effectuate personal or substituted service outside the state. The only
mail service contemplated by the rule is for corporations where officers
and agents cannot be found in the county of filing, in which case
process may be mailed to such officers and agents. These public agents
statutes contemplate mailing, not to the officers and agents, but to
some specified address of the corporation. Also, most of the public

agents statutes apply not only to corporations but to individuals as
well,

QUESTION NO. 2

The second question raised was the constitutionality of these
statutes. The statutes falling in groups {1), (2} and (3)(a) above
are probably constitutional. There is very limited case authority,
either interpreting them or commenting on their constitutionality.
The validity of ORS 57.075 was upheld in Winslow Lumber Co. v, Edward
Hines Lumber Co., 125 Or 63 (1928). One of the first minimum contacts
analyses ot the Oregon Supreme Court concerned the transacting business -~
concept of 57.075. Enco, Inc. v. F. C. Russell Co., 210 Or 324 (1957).
In any case, the traditional basis of jurisdiction and the minimum con-
tacts involved generally would meet constitutional standards, although
746.320 could be interpreted in a way that might make it somewhat thin
in terms of minimum contacts.

Groups (3) and (4), however, are more troublesome. They pur-
port to subject the defendant, in an action not necessarily arising
out of activities in the state, to the jurisdiction of the courts of
this state based upon a minimal amount of activity. The approach is
one of requiring a defendant to generally subject himself to jurisdic-
tion in this state as a condition of engaging in some activity or apply-
ing for a privilege. The jurisdictional basis is either an express
consent to jurisdiction or implying consent from the activity or applica-
tion. These types of statutes were extensively used prior to the minimum
contacts theory and a confusing body of law developed. The early
Supreme Court cases held that actual specific consent given in response
to a statutory requirement was a valid basis for jurisdiction, at least
for a corporation. Implied consent arising from activities in the
state was only clearly held valid for corporations when the action
arose out of activity in the state. See Simon v. Southern Railway, 236
U.S. 115 (1915). Then, in 1919 the court said that implied comsent could
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not apply to individuals because the state lacked authority to exclude
them from activities in the state because of the privileges and
immunities clause. Flexmer v. Farson, 248 U.S. 289 (1919). However,
in 1927 the Supreme Court upheld a nonresident motor vehicle act applied
to an individual in Hess v. Pawloski, 274 U.S, 352 (1927). There have
been no further Supreme Court cases on implied or actual consent
statutes. The minimum contacts analysis of International Shoe v.
Washington, 326 U.S. 310 (1945), clearly would not support general
jurisdiction for claims not related to activities in a state based on
an implied consent theory, unless the activities in the state were very
substantial.

This is reinforced by Shaffer v. Heitner, 97 S. Ct. 2569 (1977),

which emphasizes that a minimum contacts analysis is the building princi-
pal for all types of jurisdiction.

The statutes in group (3)(b), with specific consent, probably
are constitutional, but the validity of those statutes in group (4) is
very questionable. For example, saying that a person or entity who
engages in the one act in Oregon of seeking to receive a vocational
schoel license, become a debt consultant or become a polygraph operator,
is completely and forever subject to the jurisdiction of Oregon courts
for any action that may be brought, however unrelated to Cregon, is not
consistent with modern jurisdictional theory.

ALTERNATIVES

There are four alternative approaches that could be adopted
for these public agent statutes:

1. We could simply eliminate the statutes entirely, leaving
Rules 4 and 7 as they are. This would be the simplest, but scme basis
of jurisdiction and flexibility of service of process might be lost. In
any case, the statutes apply to notices and demands going beyond civil
procedure into substantive law and administrative law and must be
retained for those purposes.

2. Incorporate the bases of jurisdiction into Rule 4 and
the service method into Rule 7. The modification of Rule 4 to incorpo-
rate the statutes is almost impossible. The bases for jurisdiction are
so complicated that they don't fit the structure of Rule 4. A more
useful approach might be to include those particular public agent statutes
that are most closely related to the long arm character of Rule 4 into
that rule and leave the rest. To some extent, this has been done by
incorporating the securities dealers provision, and the previous memo to
the Council suggested incorporation of two of the insurance provisions
and the franchise provision.
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The service provisions all refer to different addresses and
in some cases, different forms of mail, but the essence of these pro-
visions could be retained by eliminating Rules F.(3) (&) (iii) and F.(3)({d)
(iii) and adding a new F.(3)(g) as follows:

"In any case, by serving summons in a manner
specified in this rule or by any other rule
or statute upon defendant or an agent appoin-
ted or authorized by law to accept service
of summcns. When jurisdiction over the
defendant is based upon ORS 57.075, 57.485
(here, 1ist all of the retained statutes),
service may be made by mailing a copy of the
summons and complaint to the defendant by
certified or registered mail to:

(a) The last registered office of the defen-
dant, if any, filed with any state official
where filing of a registered office 1is

required by law, or any office which defendant
has designated for service of summons, or the
principal office of the defendant if such office
can be determined; and

(b} Such address, the use of which the person
initiating the action or proceeding knows or,
on the basis of reasonable inquiry, has reason
to believe is most likely to result in actual
notice."

3. Leave the special basis of jurisdiction and service
methods in the separate ORS sections but modify the sections to eliminate
appointment of state officers as agents for service on state officials.
This was the approach followed in the material furnished to the Council
before the last meeting.

4, Leave the statutesas they are. This would be possible
because of the accommodating provisions in Rules 1 and 4 relating to other
specific statutes. As a long-range solution, this would not be desirable
because it does not eliminate service of process on state officials
and preserves some statutes which are probably unconstitutional. For the
present, however, given the short period of time left to prepare the
material for the Legislature and the probable need to get some input
from the Bar on these proposed changes, it may be better to put off this
problem until the next biemnium.
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BASIS

SERVICE

17.483

7.50°

37.822

Domestic corporation
(a) No registered agent
(b) Camnot find registered agent

(¢) Dissolved and action commenced
in five years; see ORS 57.630.

ORS 61.086 makes. provismon-apply-to
non-profit. corporations. -
ORS 62,155 makes provision- applj to
cooperatives.

Surviving foreign corporation in
merger of foreign and domestic corpo-
ration which files actual consent

to service of process because

wishes to transact business.

ORS 61.471 makes section apply to non-

profit corporations.

Foreign corporation which ig (A)
authorized to transact business in
state and does not have a registered
agent or agent cannot be found,

(B) transacting without being author-
ized, (C) has been authorized and
withdrawm and consented to service;
ORS 57.721 requires consent to
service to claims arising out of
activities in state; (D) transacted
w/o authorization and ceased to
transact. ORS 61.700 makes this
applicable to non-profit corporations.

Foreign business entities not author-
ized to transact business which holds
or purchases notes secured by mort-
gages or trust deeds or forecloses and
holds property up to fiwve years and

in order to so do consented to service
of process; except National Banking
Ass'n.

Serve Corporation Commissicner. Mail
by certified or registered mail to

(A) last registered office, and (B)
address most likely to result in actual
notice.

Upon Corporation Commissioner. Regis-

tered or certified mail to (A) principa
‘office or place of business, and (B)
‘address most likely to give notice.

Upon Corporation Commissioner by regis-
tered mail to principal place of
business.
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SERVICE

59. 75

69.500

£9.520

91.578

91.61%

92.375

istered agent appointed or (b) camot

‘Foreign limited partnership withdraw-

of intent to sell or lease subdivi-

Applicant for registration as security
dealer, person who offers or sells
security In state, or person who
violates Oregon Security Law for
civil proceeding under Oregon Security
Law.

Limited partnership where (a) no reg-

find registered agent. Under ORS
69.450 a foreign limited partnership
that does not appoint registered agent
subject to this provision (presumably
if transacting business but statute
does not say).

in%'from transacting business and
filing consent to service for actions
based on activities in state.

Condominium wnit owners who signed
declaration appointing agent for
service in action relating to the
common elements or more than one wnit.

Nonresident condominium developer who
files irrevocable consent to service
for actions for violation of 91.500
to 91.671 and 91.990.

Nonresident subdivider filing notice

ded lands and nonresident developer
who acquires more than 10 lots or
parcels in a subdivision in a 6-month
period; when irrewocable consent to .
service filed. o

Upon Corporation Commissioner. Certi-
fied mail to address shown on
Comissioner's records, and address
most likely to give notice.

Upon Corporation Commissioner by certi-
fied or registered mail at last address
of registered agent and last known

.address or general partners served

as shown in Corporation Commissioner's

.records.

Upon Corporation Commissioner; mailing
to address given in application for
withdrawal.

fUpcn recording officer in county where

declaration filed; by certified or
registered mail upon person designated
in declaration to receive process.

Upon Real Estate Commissicner; by
registered mail to address set forth ir
consent.

Upon Real Estate Commissioner; by
registered mail to address given in
consent.
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345 50

486.521

509.910

043.061

650.070
650.075

673.695

Foreign corporation which does not

Non~domiciled applicant for license
to act as agent for wvocational school.

Insurance or surety company which
furnishes power of attorney authoriz-
ing Motor Vehicles Division

to accept service of process in actions

arising out of wehicle accident
involving its principal or assured,
in order to have certificate of
insurance accepted as part of future
responsibility.

have statutory agent in suit for
injuwetion to restrain certain
violations of envirommental laws.

Person not domiciled within this state
or foreign corporation not authorized
to do business in the state who appear]
as parties of interest in an applica-
tion for registration of asssumed
business name. '

Every person who sells or offers to
sell a franchise in state or has
engaged in conduct that is subject
to proceeding under 650.020.

Nonresident who accepts license as
tax preparer or tax consultant for
any action arising out of any busi-
ness done in state.

D

Upon Superintendent of Public In-
struction. By certified mail to
the applicant's last known address
Publication or out of state service
also reguired.

Upon CorporationCommissioner as in
other cases provided by law.

f ﬂpon Corporation Commissioner;
- certified mail to principal office.

If perscnal service camneot be used,
upon Corporation Commissicner; by
certified mail at (A) address that
appears in Commissioner's records and
(B) address most likely to give
notice. '

Upon the Director of Commerce: by
registered mail at most recent address
fumished to the State Roard of Tax
Examiners or his last known address.



JRS SECTION

BASIS

Page 4

SERVICE

696 =0

697.640

703.120

722.102

731.324

731.370

731.434

. statute must have been written by one

“section (2) authorizes service on any

Nonresident real estate licensee
1icensed in this state by reciprocal
agreement in any‘actlon arising out
of business done in this state as a
real estate licencee.

Applicant for debt consolidation
agency licence filing written consent
appointing Real Estate Commissioner
agent for service of process.

Nonresident applicant for license as
polygraph examiner who files consent
to executive director of the Board
on Police Standards and Training
‘to act as agent. (Note: this

of the polygraph examiners; as written|

“nonresident polyg*qphkexannner for

anything) .

Nonresident director of domestic
savings and loan association for
proceedings in comnection with

election or service as director.

An authorized insurer who ''transacts
insurance' as defined in 731.146,
where action arises out of transacting
ingurance.

Reciprocal insurer applying for certi-
ficate of authorlty

Insurers under same clrcumstances
generally as corporations in Ch. 57.

‘Same as Ch. 57,

If camot be found in state upon Real
Estate Commissioner; by registered mail
to most recent address furnished to

Commissioner or last known address.

Upon executive director of Board an
Police Standards and Training or .

_ by registered or certified mail to

Tmost current address cn records
of executive director.

. Incorporates (3) to (5) of ORS
- 57.075.

Upon Secretary of State; by certified
mail te last known principal place of
business.

Sarme as 731.434,

except upon Insurance
Conmissioner
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746,320

767.

./5

Nonresident seeking licensing as
insurance agent in state who filed
written consent to service of process-
on Corporation Commissioner.

Unauthorized alien insurer who

(A) issues or delivers policies of
insurance to persons residing or authoj
ized tc do business in state; (B)
solicits applications from such
persons; (C) collects premiums or

fees from such persons; (D) engages

in any other transaction or business
with such persons; and action by
~or on behalf of insured or beneficiary
and arising out of policy with
resident or authorized to do
" business. Certain insurers excluded
by 746.360. :

~

Nonresident motor carrier in actions
caused by or relating to operation of
motor vehicles of or by such carrier
within state.

>

Upon Insurance Commissioner; by
registered mail to principal office.

Upon Public Utility Commissioner; by

- letter directed to residence or piace

of business as shown by records of
Commissioner.



MEMORANDIUM

TO: COUNCIL, ON COURT PROCEDURES October 3, 1978
FROM: Fred Merrill
RE: October 21, 1978, Meeting

Enclosed are (1) a copy of the revised rules released to
the Bar and public, (2) a list of changes from the last draft, and
(3) a copy of a notice given to all persons attending the Bar conven-
tion, sent to all newspapers and circuit court clerks, and scheduled
to appear in the October Bar Bulletin.

The activities of the Council were described at the Trial
Practice Section meeting. At this meeting and the convention, most
of the comments which I received based on the summary relzted to:

(1) Interrogatories
(2) Discovery cof insurance policies

(3) Inability to take a nonsuit after appearance oT
summary judgment

The rules will be discussed at the October Civil Practice
CLE meetings, and we may get further feedback. The notices state that
no final action will be taken until the December meeting which was -
scheduled by the Chairman. ORS 1.730(b) requires two weeks notice
of the "time, place and a description of the substance of the agenda"
of "any meeting at which final action will be taken on the promulgation,
modification, or repeal of z rule"” to be published to all members of the
Bar., The notice in the Bar Bulletin will satisfy that, but the October
Bulletin may be out less than two weeks before the November meeting.

For the October meeting, I have received some specific ques-
tions about the rules:

1. What effect Rule 1 would have on procedure in Small Claims
Court. A number of specific procedures are provided for small claims
by ORS 46.405 to 46.5360, but the question is whether the language of
Rule 1 would make procedures not specifically covered, such as, discovery,
available in Small Claims Court. Alse, should there be some transition
period for the summons rule? Will all rhe sheriffs and process servers
be able to change forms and practices that fast?

2. Does Rule 4 E. go beyond constitutional limits? It would
subject a person who simply orders non-custom made goods from an Oregon
resident to jurisdiction. In Rule 4 F., 1is the last sentence
necessary in view of the limited ability to obtain a deficiency judgment
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in Oregon (non—purchase money mortgages and land sale contracts where
judicial sale is granted). At least, the reference to trust deeds

should be eliminated. The language from the Wisconsin statute is somewhat
confusing.

3. In Rule 5, should the words, "or other applicable statute
or rule", be added at the end of the second sentence of the introduction?

4. Should Rule 7 be reorganized and clearer headings added?
Should issuance be defined in Rule 7 B.? Could Rules 7 C.(4)(a) and (b)
be combined and do we want an absolute 30-day period in all cases? Should
Rules 7 F.(3)(diii) and F.(3)(d)(iii) be changed to read, "an agent
appointed or authorized.”

5, Are Rule 9 C., and ¢ F. necegsary? In Rule 9 D., is proof
of service regquired on subseguent papers to show court or parties when
time periods begin to run?

6. In Rule 15 A., could the last two sentences be replaced by
the following sentence: "Any other motion or respomsive pleading shall be
filed within 10 days after gervice of the pleading moved against or to which
the responsive pleading is directed."

7. Would Rule 21 D. be clearer if the language was reorganized
as follows: ''Upon motion made by a party before responding to a pleading,
or if no responsive pleading is permitted by these rules, upon motion by a
party within 10 days after service of the pleading, or upon the court's
own initiative at any time, the court may require the pleading to be made
definite and certain by amendment when the allegations of a pleading are
g0 indefinite or uncertain that the precise nature of the charge, defense
or reply is not apparent."

8. 1In Rule 36 B.(4)(c), does this mean that the party requesting
the report shall pay expert witness fees if the report had already been
prepared prior to the request? Is this consistent with Rule 44 D.7

9. In Rule 39 G.(l), should the rule say "certify under ocath"
as opposed to "under penalty of perjury." Can we promulgate a rule
creating a perjury penalty? The language comes from the federal rule.

10. In Rule 41 C.(1), the last clause is one reason parties enter
the usual stipulation at a deposition preserving zll substantive objections
until trial. Should we keep the rules in line with practice?

11. Should the time pericd for a defendant responding to request
for production and inspection in Rule 43 B. be 45 days instead of 60 days
to conform with other rules.
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12. 1Is Rule 43 C. necessary?
13, 1Is Rule 52 necessary? Don't all courts do this by local rule?

14, Should the reference to defendant in 54 E. be changed to
"party against whom claim is asserted" and plaintiff to 'party asserting
the claim.' .

15. 1In 57 B.(1), do we wish to change the rule to aliow & chal-
lenge to the panel? How else can a litigant attack impropriety in jury
selection? A challenge to an individual jurer based on improper selection
has been held to be a challenge of the panel. State v. Ju Nun, 53 Or 1
(1909). But see, Strickler v. Portland Ry., L, and P, Co. 79 Or 526 (1916).

168. Does subsection 58 B.(5) serve any useful purpose? This pro-~
vision was originally enacted in the 1862 Deady Code, as amended in 1864,
as a limitation on trial counsel. It said the time "shall not exceed two
hours." In Hurst v. Burmnside, 12 Or 520, 526 (1885), the Supreme Court
refused to reverse a trial court ruling limiting plaintiff to one and
one-half hours, The court said a trial court had inherent power to limit
argument and the provision only added a legislative limit; it did not say
the trial judge had to allow two hours. In 1905, Ch. 60, however, the
reference to "shall not exceed two hours' was changed to "shall not be
limited to less than two hours." This changed the statute from a limit
on counsel to a limit on the inherent power of the trial judge. In Kelty v.
Fisher, 105 Or 696 (1922), the court reversed a judgment because the court
had limited plaintiff to 15 minutes and defendant to one-half hour. This
is the last Oregon case on the provision but argument on time limits may
have some currency as there is a 1965 ALR annotation on the subject. -
3 ALR 3rd 1341.

One ambiguity in the statute is application to multiple parties.
Strangely, the Hurst opinion quotes section 194 of the Deady Code as
reading: ''Not more than two counsel on a side shall be allowed to address
the jury....and the whole time occupied on either side shall not exceed
two hours." The underlined language did not appear in the 1862 law or in
the Deady Code, or the Deady and Lane Code, which the court would have been
using in 1885. This could be added to clarify the statute but seems a
rather severe limit.

17. Should counsel have a right to written instructions under
Rule 5 B,? What is an "informal verdict in Rule 59 G.(4)? 1Is Rule
59 H. as clear as it could be? Should the last sentence also say,
"including a failure to submit a requested statement or issues." Does
subsection 59 C,{(5) mean that the jury can't go home at night?
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18. TIn Rule 61, could the last two sentences of the first para-
graph of the comment be incorporated in the rule? Do sections 61 D. and
E. serve any useful purpose. They are taken from ORS. ORS 17.410 was
part of the 1853 code in almost exactly the same language. The rule is
basically a required special verdict because a judgment in a replevin
action must provide, where plaintiff or defendant is entitled to the
property, for return of the property or if this is not possible, payment
of value, ORS 18.110. There are a number of old cases strictly applying
the section and also dealing with whether the assessment of value should
be for each item or in the aggregate (at the court's discretion) and
whether the jury must find who owns the property (apparently required when
right to recover based on ownership). The latest case, Mazama Timber
Products v. Taylor, 239 Or 569 (1965), still says the jury must £ind
specially on right to possession. Abolisghing the section might leave a
party in the position that the special verdicts necessary to support the
replevin remedy would be at the discretion of the trial judge. The
language used might be clarified as follows:

"In an action for the recovery of specific personal prop-
erty, in addition to any gemeral verdict or other special
verdict, the court shall require the jury to return &
special verdict in the form of a special written finding
on the issue of the right to possession of any parties
alleging a right to possession and the value of the
property, if any party who alleges a right to possession
is not in possession at the time of trial."

Section 61 E. is based on ORS 17.425., The language was adopted
in 1862 and is virtually unchanged. The provision does not deal with
adequacy of damages or general vs. special damages, but merely requires
that a generzl verdict for a party claiming money be accompanied by some
assessment of damages. It is clear that a gemneral verdict that simply
says we find for the plaintiff and says nothing concerning damages is not
sufficient. Goyne vs. Tracy, 94 Or 216 (1919). When a verdict finds for
the plaintiff and assesses "0" or "'mone" for damages, it is not clear
whether this provision applies. In McLean v. Sanders, 139 Or 144 (1932),
and Klein v. Miller, 159 Or 27 (1938), the Oregon Supreme Court said such
a verdict was insufficient and a new trial should be granted if the trial
judge did not resubmit the case to the jury. In Fischer v. Howard, 201
Or 426 (1954), the court held that, if defendant was present, he must
object immediately to such verdict or waive the objection. The court also
suggests strongly that a more sensible rule would be to say that an assess-
ment of no damages is an assessment of the amount of recovery. See 17 OLR
348. Such a verdict logically means the jury thought the defendant was
negligent but plaintiff suffered no damage.

For our rules, two changes might be considered. The words, "A
specific indication by a jury that no recovery shall be had complies with
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this rule,” might be added at the end. Secondly, the rule does not conflict
with 61 B., giving the trial judge power to make findings on special verdicts
not submitted because the damage assessment is part of the general verdict,

not a special interrogatory. To make this clearer, why nof make this a subsec-
tion of 61 A.? -

19. Rules 63 D. and 64 F. are taken from ORS 17.615. The language
could be interpreted to mean the motion must be filed "within" the 1l0-day
period after judgment only and a motion filed before judgment is not proper.
Actually, the Supreme Court interpreted "within" to mean 'not later than"

10 days after judgment. Highway Commission v. Fisch-Or, 241 Or 412 (1965).
Should the rules reflect this interpretation. The same case alsc notes that the
motion time limit refers to '"filing" of the judgment but the decision limit
refers to "entry" of the judgment. The court has said that the effective

date of orders and judgments is the filing date, that is the date of delivery

to the clerk of court. Any other rule would make the effective date

dependent upon the whim of the clerk. Charce, Ine. wv. Cohn, 242 Or 3566

(1966). Should both time limits refer to filing?

20. In Rule 64 B., subsections B.(5) and (6) have been modified by
constitutional amendment. The amendment was the result of a 1910 initiative
and is Article VII, Section 3. It says, ""No fact tried by a jury shall
otherwise be re-examined by any court of this state unless the court can
affirmatively say there is no evidence to support the verdict.” After a
number of inconsistent opinions, the court held that this amendment elimina-
ted the common law power of a judge to reduce damages in a verdict solely
ocn the grounds they are excessive and grant a new trial om the grounds the
verdict was against the weight of the evidence. Van Lom v. Schneiderman, .
187 Or 89 (1949); Bean v. Hostetler, 182 Or 518 (1948). The two provisions
may still have some vestigial function. Subsection (5) might still author-
ize reduction of damages if they are so excessive they indicate passion
and prajudice; see Van Lom v. Schneiderman, supra, P. 105, and Brand dissenting
and concurring. Subsection (&) refers to a verdict "against law” and also
can mean insufficient evidence such that a directed verdict or NOV could
be granted, i.e., no "substantial evidence." See, Van Lom v. Schneiderman,
supra, P. 97.

The issue for the Council is whether the sections are misleading and
should be modified or eliminated. The danger is thar change might be inter-
preted to further restrict new trials. The predecessor of 64 B., ORS 17.610,
has been held not to be exclusive and the court can grant a new trial for
any reversible error either with or without motion, Pullen v. Eugene, 77 Or
320 {1915). The comments could also reflect the Council intention.

21. The language used to refer to procedures that may be ipitiated
by the court is not consistent. Rules 9 C., 22 E., 32 M.(1)(a) and 64 G.
refer to the court's "own motion". Rules 9 C., 21 D., 49 E., 30, and 51 D.
refer to the court's "own initiative'. Since the court does not actually
make a motion, could we use "own initiative'' in all cases?
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The report of the Oregon State Bar Practice and Procedure Committee
had some recommendations that should be considered by the Council (P. B(0-83,
0SB Committee and Section Reports). They include: pleading and proving
attorney fees which the Council has decided to defer to the next legislia~
ture; a long arm provision for filiarion proceedings which we have covered
in Rule 4; and, a referral of the question of third party procedure in
contribution claims to the Council. The last may be substantive rather
than procedural.



MEMOGRANTDTUM

TO: COUNCIL ON COUGRT PROCEDURES

FROM: FRED MERRILL

RE: Questions for November 3, 1978, Meeting
DATE : Qctober 30, 1978

The following questions were carried over from the
October 21, 1978, meeting:

1. Service of process on state officials. Enclosed
is a copy of the memorandum dated September 27, 1978, given
to the Process Committee relating to alternatives for disposi-
tion of the twenty~-six statutes providing for service of
process on state officials. You should alsc refer to the
memorandum from the Process Committee to you dated August 23,
1678, which spells out the first alternative.

If vou decide to accept an altermative which does not
contemplate incerporating the statutes into Rule 4, you should
consider Rule 4 J., which already .incorporates ORS 59.155,
and decide whether this should be put back in the form of a
statute., There is also the questionof whether any action need
be taken on the statutes set out in Exhibits B and € of the
August 23rd memorandum. I would suggest the Council change
ORS 35.255, 97.900, 105.230, 109.330 and 226.590, 52.140,
52.150, 52.160, 174.160, 174.170, 305.130 and 520,175, and
eliminate 29.040, and authorize the cross reference changes.

2. Voluntary dismissals. The Council asked for
several alternative versions of Rule 54 that would allow a
claimant to take wvoluntary non~prejudicial dismissal up to
five days before trial.

ALTERNATIVE A.

"A, Voluntary dismissal: effect thereof.

A.(1) By plaintiff; by stipulation. Subject to
the provisions of Rule 32 E,, and of any statute
of this state, an action or proceeding may be dis-
missed by the plaintiff without order of court (a)
by f£iling a notice of dismissal with the court and
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serving such motion on the defendant not less than
five days prior te the day of trial if no counter-
claim has been pleaded, or (b) by filing a stipula-
tion of dismissal signed by all parties who have
appeared in the action. Unless otherwise stated in
the notice of dismissal or stipulation, the dismis-
sal is without prejudice, except that a notice of
dismissal operates as an adjudication upon the merits
when filed by a plaintiff who has once dismissed in
any court of the United States or of any state an
action or proceeding against the same parties on or
including the same claim.

k % ok %

C. Dismissal of counterclaim, cross-claim, or third
party claim. The provisions of this rule apply to
the dismisgal of any counterclaim, cross-~claim, or
third party claim, A voluntary dismissal by the
claimant alome pursuant to paragraph (a) of subsec-
tion (1) of section A. o this rule shall be filed
and served not less than five days prior to the day
of trial."

This altermative incorpeorates the existing provisioms of ORS
18.230.

ALTERNATIVE B.

"A. Voluntary dismissal; effect thereof.

A. (1) By plaintiff; bv stipulation. Subject

to the provisions of Rule 32 E., and of any statute
of this state, an action or proceeding may be dis~-
missed by the plaintiff without order of court (a)

by £iling a notice of dismissal with the court and
serving such notice on defendant not less than five
davs prior to the day of trial if no counterclaim

has been pleaded and no summary judgment motion
seeking summary judgment in favor of an adverse party
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is pending or no summary judgment adverse to the
plaintiff has been filed, or (b) by filing a
stipulation of dismissal signed by all parties

whoe have appeared inm the action. Unless otherwise
stated in the notice of dismissal or stipulation,
the dismissal is without prejudice, except that

a notice of dismissal operates as an adjudication
upon the merite when filed by a2 plaintiff who has
once dismissed in any court of the United States
or of any state an action or proceeding against the
same parties on or including the same claim,

* % K %

C. Dismissal of counterclaim, cross-claim, or
third party claim. The provisions of this rule
apply to the dismissal of any counterclaim, cross-
claim, or third party claim. A voluntary dismissal
by the claimant alone pursuant to paragraph (a) of
subsection (1) of section A, of this rulie is only
available if no summary judgment motion seeking
judgment in favor of an adverse party is pending
and no summary judgment adverse to the claimant -has
been filed."

Alternative B. is designed to restrict the ability to avoid a
summary judgment by voluntary dismissal. Simply terminating
the right to a voluntary dismissal upon the filing of a sum-
mary judgment motion would not work because a defendant could
cut off the dismissal right with a frivolous motion. The
last clause of the suggested language would prevent a plaintiff
who suffers a partial summary judgment from taking a non-
prejudicial dismissal after the court grants the motion and
more than five days prior te trial.

The only other rule similar to the suggested revision
which I could find is Florida Rule 1.420, which generally
restricts the dismissal to "before hearing on motion for sum-
mary judgment, or if none is served or if such motion is denied,
before retirement of the jury."

In view of the last sentence giving the plaintiff only
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one non-prejudicial voluntary dismissal, the summary judgment
refinement may not be necessary.

Rule 7

3. Office service. This is the revised version of
D.{2)(c) as directed at the last meeting:

"D.(2){e) Office service. If the person to be
served maintains an office for the conduct of
business, cffice service may be made by leaving
a certified copy o0f the summons and complaint at
such office during normal working hours with the
person who i1s apparently in charge."”

4, Proof cof service. This is the suggested revision

to Rule 9 restoring procf of service for all papers subsequent

to the

SUMMONDS .

"D. Filing; precof of service. All papers after
the complaint required to be served upon a party
shall be filed with the court either before or
within a reasonable time after service. Except
as otherwise provided in Rules 8 and 9, proof
c¢f gervice ofall papers trequired or permitted to
be served may be by written acknowledgment of
service, by affidavit of the person making
service, or by certificate of an attorney. Such
proof of service may be made upon the papers
served or as a separate endorsement.”

This would retain the proof of service requirement of ORS

16.780

using simpler language. The one question that might be

considered would be whether we should simply allow a certi-

ficate
making

(3)(a),

in all cases, i.e., "or by certificate of the person
service or of an attorney."

We also should modify the summons formsg in Rule 7 C,
{b) and (c) as follows:

"It must be in proper form and have proof of
service on the plaintiff (defendant) or such
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plaintiff's (defendant's) attorney to show that
the other side has been given a copy of it."

This is the language in the existing statutes.

5. Expert witnesses. The following is a revision
of the trial expert rule as suggested by the Council:

"B.{(4}3(a) Subject to the provisions of Rule 44,
upon request of any party, any other party shall
deliver a written statement signed by the other
party or the other party's attorney, giving the
name and address of any person the other party
reasonably expects to call as an expert witness
at trial, and stating the areas in which it is
claimed the witness is qualified to testify as
an expert, the qualifications of the witness to
testify as an expert, and the subject matter upon
which the expert is expected to testify. Unless
the court otherwise orders, such expert witnesses
may be deposed as to their opinions at the expense
of the deposing party and at a time and place con-
venient for the expert. Discovery by deposition
from such expert witnesses shall not be prohibited
on the grounds c¢f unfairness, work product or
privilege held by the party expecting to call such
expert witnesses., The deposing party shall pay to
the expert the reasonable fees and expenses of the
expert in preparing for and appearing and giving
testimony at the deposition,

B.(4)(b) A party who has furnished z statement in
response to paragraph (a) of this subsection and

who decides to call additional expert witnesses at
trial not included in such statement is under a duty
to supplement the statement by immediately providing
the information required by paragraph {(a) of this
subsection for such additional expert witnesses.

B.4(c) If a party fails to comply with the duty to
furnish or supplement a2 statement as provided by
paragraphs (a) or (b) of this subsection, the court
may exclude the expert's testimony if offered at
trial.



Memofandum to Council
October 30, 1976
Page 6

B.4(d) As used herein, the term, "expert witness',
includes any person who 1s expected to testify at
trial in an expert capacity, and regardless of
whether the witness 1ls also a party, an employee,
agent or representative of the party, or has been
specifically retained or emploved.

B.4(e}) Nothing contained in this subsection shall
be deemed to be a limitation of one partv's right
te obtain discovery of another party's expert not
covered under this rule, if otherwise authorized by
law.,"

This propesal limits the required statement by a party as re-
quested by the Council and then provides for discovery from
such identified persons by depositions only. Fer a deposition
of an identified expert, the rule would then eliminate the

work product, unfairness and privilege objections available
under the existing Oregen cases, but for any other form of dis-
covery, such objections would still be available. The rule
should cure the main problem of giving a party some warning of
potential experts and method of securing information necessary
for cross examination. The provision is similar tc that in the
New Jersey rules.

The proposed rule contains no specific provisions as to

timing. An attorney who éalays decision on trial experts must
supplement immediately upon decision as to his experts and a
continuance could protect the requesting party. Alsco, an

attorney who intentionally conceals the identity of experts
risks the sanction of not being able to call such experts as a
witness if the court is convinced that the names were improperly
withhela.

The redraft covers most of the problems raised relating
to the existing draft but still does not exclude the witness
who is primarily an occurrence witness but may apply some
expert knowledge to the facts, i.e., the farmer example given
at the meeting. I could not come up with any language that would
adequately distinguish between '"true experts' and people who are
applying some specialized knowledge but are primarily lay wit~-
nesses. I did, however, change the sanction requirement
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to "...a court may exclude the expert’'s testimony." The
courts should apply the rule reasonably and not apply the
sanction to an attorney who reasonably deoes not consider a
witness incidentally applying some specialized knowledge as
an expert.

6. Juror rule. Appendix A. contains a redraft of
Rule 57. Section A. allows a method of challenge toc jury
selection procedures. Rather than introduce the uncertain and
archaic common law challenge to the array, it provides a
simple procedure that is limited to questioning compliance
with selection procedures before trial. It is taken from
section 12 of the Uniform Jury Selection Act which is modeled
after 28 USCA 1867. The procedure is limited te questioning
jury selection methods and a litigant could not challenge the
jury panel on the grounds that the panel actually drawn turns
cut to be not representative of the county or any other objec-
ticn, such as adverse publicity. For example, see Payne v.
Russ Vento Chevrolet, Inc., 528 P.2d 935 (Col. App. 1974).
The requirement of a sworn statement is designed to eliminate
frivolous challenges. The reguirement that deviation from
procedure be "substantial” allows the court to refuse relief
for technical defects that could not affect the make up of the
jury panel. Finally, the matter must be raised promptly and,
in any event, prior to voir dire, and the procedure should not
interferewith the conduct of & trial.

Section B. of the proposed rule is unchanged, although
the reference to selecting jurors from the bystanders is not
a highly desirable procedure, but some method of proceeding
when the panel is exhausted must be provided.

Note that the order of the rule has been revised some-
what to follow a logical sequence. Section C. has been moved
up before the challenges. The first sentence came from the
prior peremptory challenge section and the second sentence from
a separate section,

In Section D., although the language is changed slightly,
the grounds for challenge for cause are the same in most cases.
Soundness of mind and no prior jury service within a year are
part of the qualifications for jury service and are encompassed
by D.(1){(a). In D.(1)(b) the reference to mental or physical
defects is clearer than the existing language. In D.(1)(f), I



Memorandum to Council
October 30, 1978
Page 8

changed "interest in the event of the action" to "interest
in the action" and the exception for citizens and taxpavers
was added. There are some o0ld cases making a taxpayer
subject toe challenge for ilanterest when a county is a party.
See Wheeler v. Cobb and Mitchell, 121 0Or422 (1927). In some
cases this would frustrate justice by making it impossible
to select a jury without a change of venue. See Elliott

v. Wallowa County, 57 Or 237 (1610).

The distinctions between general and particular chal-
lenges and implied and actual bias are eliminated as unneces-
sary. The language of D.(2) replaces all of the archaic and
unnecessary language relating to trial of the challenge forx
cause.

The language in D.(4) is guite complicated but prob-
ably should be left alone unless the Council wishes to change
the method of exercising peremptory challenges. The last
sentence was changed to give the court discretion in the unusual
case where there are numerous parties on one gide not likely
to agree on challenges.

The remainder of the rule is unchanged.
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7. Exceptions. The following is a suggested redraft
of Rule 49 H.

"Necessity of noting exception on error in
statement of issues or instruction: all
other exceptions automatic. No statement
of issues submitted to the jury pursuant
to subsection C.(2) of this rule and no
instruction given teo a jury shall be sub-
ject to review upon appeal unless its
error, if any, was pointed cut to the judge
who gave it and unless a notation of an
exception is made immediately after the
court iInstructs the Jjury. Any point of
exception shall be particularly stated
and taken down by the reporter or delivered
in writing to the judge. It shall be unnec~
essary to note an exception in court toc any
other ruling made, All adverse rulings,
including failure to give a requested
instruction or a requested statement of
issues, except those contained in instruc-
tions and statements of issues, given shall
import an exception in favor of the party
against whom the ruling was made.”

As requested, I checked the cases on this section. An
exception is a protest and notice of nonacquiescence with the
ruling of a court. The only time an exception is still
required is to a requested instruction; the purposes is to
provide a mechanism to call error to the trial judge's atten-
tion and allow correction before the jury verdict. State v.
Laundy, 103 Or 443 (1922). ORS 17.155 reguires a particular
method of preserving a record of the exception. The court has
also repeatedly required that the exception be made with particu-
larity and point out the precise problem with the instruction
given. State v. Pucket, 144 Or 332 (1933); Miller v. Lillard,
228 0r 202 (1961). Describing the method of recording and
particularity seem to be important components of the rule and
I added the second sentence which is based upen ORS 17.515(1)
but drops reference to the judge's minute book.

I also added a specific reference to requested statements
of issues as suggested at the last meeting. The reference to
instruction in the existing statute is mnot limited to the charge
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but applies to any directions given to the jury by the

judge during the trial. State v. Anderson, 207 Or 675 (1956);
Tanner v. Fowells, 243 Or 624 (1966). There are nmo cases

vet on statements of issues and it seemed safer to add sa
specific reference, The only question would be whether a
requested statement of issues not given is the same as a
reqgquested instruction in terms of calling error to the
attention of the court,

There is one problem raised by the cases which the sug-~
gested language does not cover. The Supreme Court held
several times that, even if no exception was taken to an
instruction actually given, a requested instruction not
given on the same point would preserve the peint of law for
appeal. Ira v. Columbia, 226 Or 566 (1961); Crow v. Junior
Bootshops, 241 Or 135 (1965). In the {row case, the court
had instructed the jury that contributory negligence would
mitigate damages but not bar recovery. The defendant did not
except to the instruction given but did submit a requested
instruction that correctly stated the law. The court held the
defendant could appeal from the failure to give the regquested
instruction. However, in Helland v, Sisters of Saint Joseph,
Seeley, 270 Or 129 (1974), the court gave an instruction in a
malpractice case that defined a duty to inform by reference
to a community standard and the plaintiff did not except.
The plaintiff had submitted a definition of the duty to inform
in different language which did not make reference to community
standard. In itse opinion, the court cited the Crow case and
said it would review the point even though plaintiff had cited
the giving of the erroneous instruction as error, not the
failure to give the requested instruction. ©On rehearing, the
court reversed itself and said Crow was distinguishable because
the requested instruction in that case called the trial court's
attention to the fact that an erroneous instruction was being
given, whereas in the Holland case: "...there was nothing in
the requested instruction which clearly and directly called to
the attention of the trial court that it was error to advise
the jury..." (p. 141). Judge McAllister concurred saying that
Crow should be overruled:

"A rule requiring a trial judge to scrutinize
each requested instruction and to treat each
one as a potential exception to the instructions
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given will place an intolerable burden
en the trial judges. It will permit
counsel to coenceal potential exceptions
in a sheaf of requested instructions
instead of requiring him to inform the
court directly, precisely and openly of
his objections to the instructions which
had been given in his case.”

In another case in the same volume of the reports the
court said in dicta (no written instruction was actually

requested): "We have held that the request of another instruc-
tion on the same subject is not a substitute for failure to
take such an exception.” Porter v, Headings, 287 Or 281 (1974).

The Oregon Ccurt of Appeals, however, seems to view the
matter slightly differently. In Becker v. Beaverton School
Dist., 25 Or App 879 (1976), the defendant requested an
instruction on comparative negligence and the trial court
requested on assumption of risk without mentioning comparative
negiigence. No exception was taken, but the court reviewed
the failure to give the requested instruction. It said the
requested instruction clearly called to the attention of the
trial judge the claimed error (actually the court said it was
not error) and said this "will be the case whenever an instruc-
tion is requested on a topic on which the court actually gives
no instruction at all." (p. 884).

I did neot change the rule draft to try to deal with the
cases. 1 cannot figure out exactly what the applicable rule
is supposed to be. Also, the cases cited also are related to
appellate procedure. The exception rule is apparently put in
our rules because it specifies what should be done as part of
trial procedure and the taking of an exception might preserve
a right to mew trial. We caanot, however, contrcel what the
appellate court will consider as error, and thus no language we
draft should clear up the Holland case. Finally, our rule is
not notably different from ORS 17.510. We did add the
language, "including failure to give a requested instruction
or a requested statement of issues'", in the last sentence but
this does not say anything about the necessary relationship
between the requested instruction and the instruction actually
given.
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- 8. Custody of jury. The following is 2 suggested
redraft of Rule 59 C.(5):

"C.(5) Custody of and communications with jury.
After hearing the charge, the jury shall retire
for deliberation. When they retire, they must
be kept together in some convenient place, under
the charge of an officer, until they agree upon
theilr verdict or are discharged by the court.

The court, however, shall have the authority to
allow the jury to adjourn theilir deliberations
temporarily under the terms and conditions speci-
fied by the court, provided the jury remains
together under the charge of an officer. TUnless
by order of the court, the officer must not

suffer any communication to be made to them,

or make any personally, except to ask them if

they are agreed upon a verdict, and the officer
must not, before thedr verdict is rendered, com-
municate to any person the state of their delibera~
tions, or the verdict agreed upon. Before any
officer takes charge of a jury, this section shall
be read to the officer who shall be then sworn to
follow its provisions to the utmost of such offi-
cer's ability."

The language is a clearer version of ORS 17.3035 taken
from California Code of Civil Procedure Sec. 613. The second
sentence is entirely new and was added to cover the court
allowing the jury to adjourn for food or rest.

9. Dismissal in lieu of directed verdict. The follow-
ing is the redraft of Rule 60 requested by the Council:

"Any party may move for a directed wverdict at the
close of the evidence offered by an opponent or

at the close of all the evidence. A party who
moves for a directed wverdict at the close of the
evidence offered by an opponent may offer evidence
in the event that the motion 1s not granted,
without having reserved the right so to do and to
the same extent as if the motion had not been made.
A motion for a directed verdict which is not
granted is not a waiver of trial by jury even
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though all parties to the action have moved
for directed verdicts., A motion for a direc-
ted verdict shall state the specific grounds
therefor. The order of the court granting

a motion for a directed verdict is effective
without any assent of the jury. If a2 motion
for directed verdict is made by the defendant,
the court may, at its discretion, order a dis-
missal without prejudice under Rule 54 A.
rather than direct a verdict.”

10. Redrafts of Rule 61 D. and E. For the redraft
of Rule 60 E., I suggest we eliminate 60 E., change existing
Rule 60 A. to 60 A.(l), and add the following as 60 A,(2):

"When a general verdict is found in favor of

a party asserting a claim for the recovery of
money, the jury shall also assess the amount

of recovery. A specific designation by a jury
that no amount of recovery shall be had complies
with this subsection.”

This redraft eliminates the last clause, which seems to
refer to right to trial on damages after a judgment on the
pleadings on liability. It also contains no specific reference
to a counterclaim situation. The rule as it exists seems
very confusing in a situation where the jury fiands for a plain-
tiff on the original claim and for a defendant on a counter~
claim. When a counterclaim is asserted, no general rule seems
desirable, and submission and directions to the jury should be
left to the common sense of the trial court depending upon the
circumstances.

Although the Council approved the language modifying
Rule 60 D. set cut on Page 4 of the Qctober 3, 1978, memoran-
dum, I would suggest the following as a clearer revision:

"In an action for the recovery of specific per~
sonal property where any party who alleges a
right to possession of such property is not
in possession at the time of trial, in addition
to any general verdict or other special wverdict,
the court shall require the jury to return a
special verdict in the form of a3 special written
finding on the issue of the right to possession
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of any parties alleging a right to possession
and assessment of the value of the property."

The feollowing are several new guestions that have
been raised at CLE sessions or by Council members:

(1) ORS 46.180 not only provides for six-person
juries in district courts, but also requires a written
application for jury and notice to the adverse party. This
would be a specific rule overriding Rule 51 and make the
gituation for jury walver different in district court than in
circuit court. Do vou wish this result, or should Rule 51
supersede (RS 46,1817

(2) Does the Council want any official comments?
The existing comments are specifically described as staff
comments and not official adopted. Some people have regues-
ted official comments which are more extensive than the
existing comments.

Officialadoption of comments by the Council might
be useful to attorneys and judges but would be risky as any
comments expanding or clarifying the rules would then in a
sense be rules., It is also possible that official adoption
of rules might require approval of the legislature. I took
a quick leook at the rules in other states which I have been
using, and in all cases, the comments were labeled: advisory
committee, staff, author's or reporter's comments, or just
plain interpretative commentary by some attorney. In no
case were rthese comments adopted by the court actually
making the rules.

The question of whether the comments should be more
extensive 1s a separate gquestion, There willunot be sufficient
time before submission to the legislature to expand the
comments substantially, but if the Council wishes, this
could be done next spring. No submission of unofficial
staff comments to the legislature would be required.

(3) We received several suggestions that the rules
specify the order of triazl in a third party case. Rules 22 E,.,
28 B. and 53 deal with separation of trial by saying nothing
about the order of trial and this is presumabely at the
discretion of the trial judge. I am not aware of any
jurisdiction that has a specific rule relating to order of
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trial im third party cases., 1If the Council feels this is
desirable, I could check the other jurisdictions and attempt
to draft a rule for Oregon. 1 suspect the situation is
complicated by the fact that right to jury trial might be
affected.

(4) It was again called to my attention that the
last sentence of Rule 44 E. is not a rule of procedure but
creates a cause of action. Rule 44 E, comes from the
existing ORS section, but we could perhaps leave the last
sentence as a statute, referring to cause of action arising
from failure to obey the rule.

{5) Rule 64 B8, could be interpreted tec say that
where the court reserves ruling on a directed verdict motion
and the jury cannot agree, no judgment may be entered
because there is no "verdict." This could be cured simply
by adding "or if the jury cannot agree on a verdict" to the
last sentence.



MEMORANDUM

TO: COUNCIL ON COURT PROCEDURES

FROM: Fred Merrill

RE: MATTERS FOR YOUR CONSIDERATION AT 11-18-78 MEETING
DATE : Noverber 10, 1978

1. The following matters from the October 3, 1978, memoran-

dum were left unresolved at the November 3, 1978, meeting:

A, DISPOSITION OF‘NESCELLANEOUS STATUTES RELATING TO
SERVICE OF PROCESS LISTED IN ITEM 1, PAGE 1. The form of the sugges-
ted changes appear in Exhibits B and C of the August 23, 1978, memoran-
dum to the Council relating to these statutes. Also, the Council did
not resolve whether the provisions relating to service of process in
security violations should remain as 4 J. or remain as ORS 59.155. If
we incorporate them in the rule, we eliminate the possibility of
serving the Corporation Commissioner and malling sumons to a corpo-
rate address.

B. FAVING RESTORED PROOF OF SERVICE FOR PAPERS SUBSEQUENT
TO THe SUMMONS, DO WE WISH TO CHANGE THE SUMMONS BACK TO THAT EXISTING
IN THE PRESENT ORS SECTIONS? See Item 4, Pages 4 and 5, of the
October 3rd memorandum.

C. ADOPTION OF A REVISION OF RULE 57. The Council made
some changés and asked me to furnish a redraft, which is attached.
Please note the new language in Paragraph D. (1) (d) and subsection D. (2)

as requested. Judge Wells had pointed out that attormeys occasionally
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interpret the existing language of paragréph D. (1) (d) as meaning that
- the prospective juror may be challenged if that prospective juror
- stands in the relationship of attorney - client with one of the
litigants' attorneys; the correct meaning is that the prospective
Jjuror stands in the relationship of attorney - client with an adverse
party. To clarify this, I moved the attorney - client reference to
the more specific later portions of the paragraph. The change in
D. (2) gives the judge some discfetion to increase or allocate chal-
lengers whether or not multiple parties are involved. I was wnsure
whether the Council was in favor of giving the judge authority to
increase the nurber of challenges or just authority to allocate the
challenges. I included both because it might be possible to have
more than three parties on one side and no ability to agree on chal-
lenges. The language actually used was taken from Rule 60.247 of
the Kansas Rules of Civil Procedure.

Also, notice that I have changed paragraph D. (1) (f) to
refer to interest on the part oflthe jurcr "in the outcome of the

1

action." After some further thought, I believe Judge Dale was cor-
rect in suggesting that interest in an action did not mean the same
thing as interest in the event of an action. Webster's Thi;d Inter-
national Dictionary lists the following as an archaic meaning of

the word, "event":

"The outcome or consequence of anything...the issue
or outcome of a legal action as finally determined."
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Apparently, common law lawyers used "event" in this sense with scme
frequency, i.e., "interest in the event of an action' in disqualify-
ing witmesses and "costs to abide the event." 1 looked at a mumber
of disqualification statutes in other states and could not find
anything closer to the meaning of "event! than "outcome." I think
we should get rid of the word, "event', because most lawyers simply
do not know the archaic meaning. I also found that when Idzsho
incorporated a similar statute referring to "event of the action"

into court rules, they used the word, 'outcome.'

D. The rest of the issues raised in the memorandum of
October 3rd, begimming with Item 7 on Page 9, should be resolved.
Note that some of the references to rule mumbers in the memorandum
are incorrect; at Page 9, Item 7, Rule 49 H. should be 59 H.; at
Page 13, under Point 10, m the first sentence, Rules 60 E., 60 A.
to 60 A. (1) and 60 A. (2): should be 61 E., 61 A. to 61 A. (1) and
61 A.(2), and in the second sentence of the last paragraph,
Rsalelc’)O D. should be Rule 61 D.; at Page 15, wnder Item 5, Rule
64 B. should be 63 B. |

2. The following matters relating to areas other than
interrogatories and expert witnesses were raised at the public
hearing and probably require some further consideration by the

Council:
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"Rule 5(c) has seldom been invoked. Nevertheless, it
still retains some of the potential envisioned by the
draftsmen and summarized by the late Judge Clark at
the Cleveland Institute on the Federal Rules.

Rule 5(c) is a provision that you may go to
court and dispense with service upon all of
of the defendants when there are wnusually
large nuwbers, as in matters affecting
certain possgibilities as to land actions orx
things of that kind. There may be so many
defendants that it is very difficult and
curbersome each time a paper is filed to
include service upon all * * % In other
words, it is just a way of dispensing with
so many copies in that rather wnusual situa-
tion.

On the other hand, the advent of high speed and rela-
tively inexpensive reprography technologies may well
have rendered Rule 5(c) largely obsolute. Yet, even
- the Xerox machine may not sufficiently ameliorate
the expense, in terms of both time and money, of
serving a large number of defendants with long plead-
ings containing voluminous exhibits. When this is
true, Rule 5(c) has some utility."

4 Wright and Miller, Federal Practice and Procedure,

§ 1151, p. 596. -

E. It was suggested that Rule 9 F. was umecessary and
creates a procedural trap. The provision does not appear in the
federal rules. The reporter's notes following the Rhode Island
rule, from which it was taken, state the following:

"Rule 5(f) is substantially the same as a local rule
of the U.S. District Court for Massachusetts. It
makes the obligation to file somewhat more precise

and emphasizes that failure to file does not auto-
matically vold the service of the paper not filed."
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Perhaps the comments following Rule 9 ceuld be clarified.

F. It was suggested that the change in the definition of
"scope of discovery' was too restrictive. (See Marmaduke letter).
The language adopted was a compromise between the ABA Committee
suggestion that discovery be limited to the "issues raised by the
claims and defenses of any party' and the present statutory and
federal use of "relevancy to the subject matter in the pending

action.” The language used was adopted from the Federal Judicial
Conference Committee recommendations. Thej rejected the ABA sugges-
tion on the groumnds that it would not curb abuses in discovery and
invite litigation over meaning, but then said that if the objection
is to "subject matter”, that term could be eliminated to encourage
judges not to "err' on the side of expansive discovery. T believe
they are suggesting that their version would not limit the scope
of discovery. This may be true in federal practice where claims
and defenses are not precisely spelled out in pleadings. Under oux
rules, specific pleading is required, and there is the danger that
a party will have to assert very tentative claims or defenses in
order to secure discovery to establish whether they are real. The
Council should reconsider whether changing the definition of "'scope

of discovery' would achieve any benefit which would cutweigh the

daﬁgers involwved.

G. The suggestion that parties be..required to serve a
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conformed copy of judgments showing date of entry on opposing parties
is probably a good suggestion, but the change properly should be in
" the rules relating to judgrents. We have not promulgated any rules

that are replacing Chapter 18 at this time.

H. The suggestion that the rules do not provide for
transcription of a recording of a non-stenographic deposition after
filing raises a good point. We could add the following language to
Rule 39 G.(2):

"If a recording of a deposition has been filed with the
court, it may be transcribed upon request of any

party under such terms and conditions as the court

may direct.™

L. The suggestion that a reply to all affirmative defen-
ses be retained proéeeds on the assuption that in a majority of the
" cases, the plaintiff will admit and deny affirmative defenses with
particularity in the reply. I think the Council has proceeded on the
assumption that in the majority of the cases, the reply will be the
equivalent of a general denial and is wmecessary. Mr. McClanahan's
point, about the clarity of court authority to order a reply in a
case where a éefendant wanted specific response to an affirmative

defense, may have merit. We could change the last sentence of

Rule 13 B. to read as follows:
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"There shall be no other pleading unless the court orders
that a reply be filed to admit or deny allegations in

any defenses asserted, on the grounds that definition

of the issues would be clarified thereby, or orders.

some other pleading.”

J. The hospital record problem raised by Tom Cooney
presents a classic catch.22, I called Ray Mensing at the Oregon
Hospital Association. There is a new federal regulation, 42 CFR,

Part 2, that prevents hospitals from revealing hospital records of
drug and alcchol abusers. Most hospitals are subject to the regulation
because they receive federal money. The regulation is very broad in
defining drug and aicohol abusers and also forbids any special identi-
fication or labelling of drug abusers or identifying any person as a
drug or alecchol abuser. Apparently, when a hospital receives a sub-
poena under ORS 41.940 (Rule 55 H.) or a demand for access to hospital
records under ORS 441.810 (Rule 44 E.), it must examine the records
“and determine if the person involved could satisfy the definition of
drug and alcohol abuser. If so, the hospital must refuse to reveal

the records without a court order. In resisting the court order, the
hospital cannét‘reiy upon. the regulation because to do so would
identify the person involwved as a drug and alcohol abuser. Since the
rules don't create any access or subpoena other than what exists under
present law, we are not creating the problem or making it any worse in
our draft of the rule. Whether or not we could do anything to deal
with the problem by creating some special rule for in camera hearings

of hospital subpoenas, the problem is far too éomplex to attempt to
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change our rules before January 1, 1978. T suggested to M. Mensing

that if he had any proposal which he wished the Cowmcil to consider,

it should be submitted for consideration during the next biennium.

K. The suggestion of a transition period, during which
both new and old ruies would be application, sounds very confusing
and wmorkable, If there is a problem with disclosure and educétion
relating to the new rules, the Council might consider asking the legis-
| lature to make the rules effective on a specific later date, such as
January 1, 1980. In any case, the thrust of Mr. Joimson's remarks
seemed to be that problems would be created for persons serving
process. Rule 7 is sufficiently similar to existing ruies and flexible

enough that T do not foresee any serious problems.

1.. The point about the ambiguity in substituted service is
well taken., The present language could be interpreted to allow service
of process upon a person over the age of 14 years residing at the
dwelling house wherever you could find such person. This could be
easily cured by adding "at the dwelling house or usual place of abode
of the person to be served" between "complaint' and "to" in the third

line of revised Rule 7 D.(2) (b).

M. The point that Rule 8 C., as drafted, suggests anyone
can serve process 1s also well taken. The rule could be changed to

say, "Any civil process may be served or executed on a Sunday..."
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N. It is true that Rule 9 does not answer a mmber of ques-
tions about who may serve process or the mammer of service of process.
This was intenticnal in the sense that Rule 9 only incorporates some
incidental provisions relating to process which appeared in Chapter 16.
The rule does not attempt to cover the varieties of marmer of service
of process scattered throughout the west of ORS. Tt probably would be
advisable at some time to have a comprehensive rule relating to service
of process, but there is no way to do this before submission to this
legislature. I would suggest we ask Mr. Johmson to work with staff

to develop a proposed rule during the next biermium.

0. The reason I thought the temative draft of the rules con-
tained a section enlarging time for service by mail is that it should.
The original Rule 10 submitted by the process committee contained five
sections, including the following as the last section:

"E, Additional time after service by mail. Whenever a
party nas the right or is required to do scme act or
take some proceedings within a prescribed periocd after
the service of a notice or other paper upon him and
the notice or paper is served wpon him by mail, 3 days

- shall be added to the prescribed period.”

Two of the sections of the original rule, relating to enlargement of
time and motions, were dropped at the Bend and Salem meetings. The
section quoted above was not deleted by the Comeil and was inadvertently

not included in the tentative draft.
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P. One of the Council members asked what effecﬁ the provi-
‘sions of Rule 51 would have in district court where siv-person jurors
are used and two peremptory challenges are used. We are not repealing
ORS 46.190, which provides for two challenges in district court ORS
46.190 remains as a specific statute that overrides the general rules.

(Rule 1)

Q. One of the perscns attending the meeting was asked what
.effect Rule 7 would have in FED actions. ORS 105.130(1) provides that
except as provided in subsection (2), sumwns shall be served and
returned as in other sections. ORS 105.130(2) provides for posting of
the summons if the sheriff camnot find the defendant, and subsections
(3) andr(4) of ORS 105.130 say that service shall be 7 to 10 days
before the date set for trial. We have not modified or repealed
‘ORS 105.130; theréfofe, the only change from present procedure would
be following Rule 7, rather than ORS Chapter 15, for personal service.
Sections (2) to (4) of ORS 105.130 will remain as specific provisions |

overriding the general rules. (See'Rule 1)

R. The attached letter from Phil Lowthian considers whether
Rule 18 B, is consistent with divorce practice. Rule 18 B. states
exactly what ORS 16.210(2){c) says in the present ORS sections. I
suppose the question would be whether Rule 1 would make any difference

for divorce practice. There is a specific provision, ORS 107.085,
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relating to petitions in domestic relations cases, but it says nothing
about the contents of the prayer. I called Mr. Lowthian, who sugges-
ted that the prevailing practice in Multnomeh County is to disregard
ORS 16.210 for divorce cases and that re-enactment in our rﬁles might
cause some problems with that. I then called Judge Harlow F. Lenon
and posed the problem to him. He stated that, although ORS 107.085
does not specify what must be in the prayer, since ORS 107.035 did
not require ény pleading by a defendant other than an “appearance',
they were not requiring any specific pleading from the petitioners. He

did not think that our rules would create any problem.
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RULE 57
JURORS
A, Challenging compliance with selection
precedures.
A.(1) Motion. Within 7 days after the moving

party discovered or by the ezercise of diligence
could have discovered the grounds therefor, and in
any event before the jury i1is sworn to try the case,

a party may move to stay the proceedings or for other
appropriate relief, oan the ground of substantiai
failure to comply with ORS 10.010 to 10.490 in selec-

ting the jury,

A.(2) Stay of'proéeedings. ~UGpon motion filed
under subsection (1) of this séctidn céntaining a
sworn gtatement of facts which, if true, would consti=
tute a sgubstantial failure te comply with ORS 10.010
tec 10.490, the moving party is entitled to present in
support of the motion the testimony o0f the clerk or
cdurt administrator any relevant records and papers
not pubiie¢ or otherwise availabie used by the clerk
or court administrator; and any other relevant evi-
dence. If the court determines that in seleacting the

jury there has been a substantial failure to comply‘



with ORS 10.010 to 10.490, the court shall stay
the procsedings pending the selection o the jury
in conformity with OGRS 10.010 to 10.490, or grant
other appropriate relief.

A.(3) Exclusive means of challenge. The

procedures prescribed by this section are the
exclusive means by which a pérty in a ¢ivil case
may challenge a jury on the ground that the jury
- was not selected in conformity with ORS 10.C1l0 to

10.490.

B, Jury; how drawn. When the action is

calied for trial the clerk shall draw from the
trial jury box of the court, one by one, the bal=~
lots containing the names of the jurors until the
juryris completed or the ballots are exhausted. L£
the ballots become exhausted before the jury is
compléte, the sheriff, under the direction of the
couft, shall summonﬁfrom the bystanders, or the
bady of the county, so many qualified perscns as
may be necessary to complete the jury. Whenever
the sheriff shall summon more than one person at a
timé from the bystanders or the body of the county,
the sheriff shall return a list of the persons so

summeoned to the clerk. The clerk shall write the

-2



names of such persons upon separate ballots, and
deposit the same in the trial jury box, and then
draw such ballots therefrom, as in the case of the
panel of trial jurors for the term.

C. Examination of jurors. The full number

of jurors having been called shall thereupon bea
examined as to their qdalifications. The court may
exanmine the prospective jurors to the extent it
deems appropriate, and snpall permit the parties or
their attorneys to ask reasonable gquestions.

D. Challenges.

D.(1) Challenges for cause; grounds. . Chal-

lenges for cause may be taken on any onelcr more of
the following grounds:

D.(1){(a) The want of any qualifications pre-
gseribed by O?S 10.030 fof”a person cﬁmpetent'ta act
as a jurer or improper summons under ORS 10.0390 fB).

D.(1){b) The existence of a mental or physi-
cal defect which satisfies the court tha the chal-
lenged person isg incapable.of performing the duties
of & juror in the particular action without prejudice
to tﬁa substantial rights‘of'the challenging party.

D.(1)c) Consanguinity or affinity within

the fourth degree to any party.

-3



D.(1)(d) Standing in the relaﬁion of guardian
and ward, physician and patient, master and servant,
landlord and tenant, or debtor and creditor, to the
adverse party; or being a memeber of the family of, or
a partner in business with, or in the employment for
wages of, or being an attormey for or a client of, the
adverse party; or being surety in the action called for
trial, or otherwise, for the adverse party.

D.(1)(e) Having served as a juror on a'previous
trial in the same action or proceeding; or in another
action or proceeding between the same partieé for the
same cause of action, upon‘substautially the same facts
or transaction.

"D.{(1y(f) Interest oﬁ the part of the juror. in
the outcome of the actioﬁ, ar the.principal question
involved therein.

D.(1){(g) Actual bias, which is the existence of
a state of mind on the part of the juror, in reference
to the action or proceeding, or to either party, which
satisfies the court, in the exercise of a sound discre-
tion, that the juror cannot ﬁr?.the issue impartially
and without .prejudice to the substantial rights of the

party challenging. A challenge for actual bias may be

b



taken for the causes mentioned in this paragraph,

but on ﬁhe trial of .such challenge, although it

should appear that the juror challenged has formed

or expressed an opinicn upon the merits of fhe cause
from whét the juror may have heard or read, such
opinion shall not of itself be sufficient to sustain
the challenge, bhut the court must be satisfigd, from
all the circumstaﬁces, that the juror cannot disregard
such opinion and try the issue impartially.

D.(2) Peremptory challenges; number. A per-

emptory challenge i1s an objection to a juror for which

no reason need be given, but upon which the court shall
exclude sgch Juror. FHEither party shall be entitled to
three'peremptorﬁ challenges, and no meore. Where there
are multiple parties plaintiff orldefendant in the case
or where cases have been consolidated for trial, the
parties plaintiff or defendant must join in the challenge
and’are limited to a total of three peremptory challen-
ges, except that if the court. finds there is a good faith
controversy existing between_multiple plaintiffs or
multiple defendanté; the court, in:its discretion and

in the interest of justice, may allow‘any of the parties,
single or multiple, additional peremptory challenges and

permit them to be exercised separately or jointly.



D.(3) Conduct of peremptory challenges, After

the full number of jurors have been passed for cause,
peremptory challenges shall be conducted as follows:
the plaintiff may challenge one and then the defendant
may challenge one, and so alternating until the peremp-
torf chalienges shall be exhausted. After each chal-
lenge, the panel shall be filled and the additional
juror passed for cause before another peremptory chal-
lenge shall be exevrcised, and neither party is required
to exercise a pervemptory challenge unless the full
number of jurocrs are in the jury box at the time. The
refusal to challenge by either parfy in the said order
of alternation shall not.defeat the adverse party of
his full nﬁmber of challenges, and such refusal bf a
party to exercise his‘challenge-in,prdper turn shall
conclude ﬁhat party as to the jurors once accepted by
that party, and if his right of peremptory challenge

be not exhausted, that party's further challenges shall
be confined, in that party's proper turn, to such addi-
 tional jurors as may be called. The court may, fof
good cauéé shown, permit a challenge to be taken to any
juror before the jury is completed and sworn, notwith;
standing the juror challenged may have bgen theretofore

accepted,.



E. Oath of jury. As soomn as the number of the
jury has been completed, an cath or affirmation shall
be administered to the jurors, in substance that they
and each of them will well and truly try the matter in
issue between the plaintiff and defendant, and a true
verdict give according to the law and evidence as given
them on the trial.

F. Alternate jurors. The court may direct that

not more than six jurors in addition to the regular jury
be called and impaneiled to sit as alternate jurors.
Alternate jurors in the order in which they are called
shall replace.jurors who, prior to the time the jury
retired to congider its wverdict, become or are found to
be unable or disqualified to perform their duties. Alter-
nate jurors shall beé drawn in the same manner, shall have
the same qualifications, shall be subiect to the same
examination aad challenges, shall take éhe same oath,

and shall have the same fundtions,lpowers, facilities,
and privileges aslthe.regular.jurors. An alternate juror
who-dpes not repiace a regular juror shall bé discharged
as the jury retires to consider.its verdict. Each side
is entitled to one peremptorylchailenge in addition to
those otherwise allowed by law if one or two alternate

jurors are to be impanelled, two peremptory challenges if



three or four alternate jurors are to be impanelled,
and three peremptory challenges if.five or six.alter~
nate jurors are to be impanelled. The additional
peremptory challenges may be used against an alternate
juror only, and the other peremptory challenges allowed

By law shall not be used against an alternate juror.



MEMORANDUM

TQ: CCUNCIL ON COURT PRCCEDURES

FROM: Fred Merrill

RE: Letters from Michael L. Williams and Lloyd W. Weisensee
DATE: November 13, 1978

Two of the letters which we have received are much more

detailed than the others and require separate consideration.

I. Lettrer of Michael L. Williams dated November 3, 1973.

A. Regarding the typographical errors (see Pages 1 and
2), the changes have been made. To be consistent, we should also
 eliminate the pronowns as suggested (see pages 2 and 3). I agree with
the point about the serial commas (see Page 3) and have gene through
the rules and tried to add the serial commas where necessary. Regard-
ing the split infinitives (see Pagé 4), the author suggeéted in Mr.
Williams' letter says the following about split infinitives:
"The English-speaking world may be divided into
(1) those who neither know nor care what a split
infinitive is; (2) those whe do not know, but
care very much; (3) those who know and condemn;
(4) those who know and approve; and (5) those
who know and distinguish."”
As a determined (1), I did a little checking and found

that Perrin's Writer's Guide and Index to English, Third Edition,

Page 713, says the following: ''There is no point in rearranging a
sentence just to avold splitting an infinitive wnless it is an awkward

one." This makes sense to me, and on that basis I made the changes
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Mr. Williams suggested in 36 B.(2)(a) and in 55 C. (2){c) [referred to
in the letter as 55 B.(2)(c)].

B. The words, person, party, defendant, etc., are not
defined in the rules. As far as I am concerned, they are used as
words of common usage and this is consistent with most jurisdictions'
procedural rules. I would hesitate to attfempt to set up definitions.

In context, the words are relatively free of ambiguity, and to my
knowledge, they have not created problems.

C. Rule 2 would perhaps be more clear if "the constitution”
were changed to 'the constitution of this state." I think we were
referring to the state constitution, not the federal constitution.

D. In Rule 4, I think "specifically consented” is closer
to correct. We intended to‘saj that the.defendant has somehow mani-
fested consent, as opposed to implied consent. The suggested change
does not particularly clarify this. Perhaps we should change ''specifical-
1y consented" to ''the defendant has givén actual consent to the exercise
of jurisdiction."”

E. Rule 4 I.(1l) should say 'risk insured" as suggested. In
Rule M., the reference to "under this subsection' was in the Wisconsin
statute. In our rules, 4 M. is a section. The reference is confusing,
and the statute would be more clear if it simply read "...it is im-
material whether the acticn or proceeding has been commenced...” In

Rule 24 B., the suggested change of title makes sense.
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F. In Rule 34 D., suggesting a death on the record does
sound odd, but that apparently is the standard procedure, and it appears
in this form in the federal rules.

G. I agree that the language in the last sentence of Rule
37 A. (1) is awkward. Rather than the change suggested, I think the
following would be more clear: "'The petition shall name persons to be
examined and ask for an order authorizing the petitioner to take their
depositions for the purpose of perpetuating Eheir testimony, or shall
name persons in the petition from whom discovery is sought and shall
ask for an order allowing discovery under Rule 43 or Rule 44 from such
persons for the purpose of preserving evidence..."

H. Our rules substitute "present in the state when served”
for "found', which appears in the present statures. I agree that
"physically present'' might be more precise. I do believe, however, that
the language was intended to cover anyone even briefly in the state,
including anyone flying over Oregon. Any form of presence in the state
has generally been accepted as a wvalid basis for jurisdiction. See

Grace vs. McArthur, 170 F.Suwpp. 442 (E.D. Ark. 1959). I do not think

Shaffer v. Heitner can be read to eliminate this basis for jurisdiction.

Although Shaffer v. Heitner does eliminate quasi in rem jurisdiction as

illogical through the application of minimm contacts analysis, it does

not discuss presence.
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I. On the reference to section 4 L., the requirement of

minimm contacts is qualified by "fair and reasonable" because this

is the language used in the Intemmational Shoe case. It may be true

that courts have not given much meaning to "'fair and reasonable'’ as
a separate test for minimum contacts (see the Lindy opinion in the

Academy Press case furnished to you with the staff comment relating to

forum non conveniens), bﬁt“Interﬁational'Shoe still remains the basic

definition of the conmstitutional limit. The language suggested by M.
Williams probably does the same thing and arguably would fit any
future modifications in the constitutional limits.

J. In Rule 5, the word ''subsection' should read "'section.'
The sentence, however, does not say "only'" when the defendant is
uknown and would apply to both known and wnknown defendants. Per-
haps the addition of the suggested word "also" would clarify this.
There is a way to serve such wnknown defendants by publication. It
is specifically provided by Rule 7 D.(5)(e). |

K. The federal rules say that for a willful violaticn of
the subscription rule an attorney may be ''subjected to appropriate

disciplinary action." We did not include this because it was unclear
whether the Council had the power to promulgate disciplinary rules for
attorneys. In any case, the code of professional conduct would forbid
signing a pleading not supported by good.grounds or simply for the

f purposes of delay. Perhaps we should refer to the code in the
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coments. The Council could, if they wished, add an additional sanction
by providing a cost assessment as suggested by Mr. Williams.

L. Mr, Williams has suggested that the Council should change
the effect of lack of subject matter jurisdiction in his reference to
Rule 21 G.(3). Uhile I agree with his criticism of the subject matter
jurisdiction rule, I believe subject matter jurisdiction is clearly
beyond the rule-making power of the Council and we could change the
basic concept that lack of subject matter jurisdiction is not waivable.
Gi{ven this basic concept, all Rule 21 G. (3) does is provide a procedure
for asserting lack of subject matter jurisdiction.

M. I believe the Council decide&. to incorporate Rule 32
without change because the class action statute had been recently
enacted by the legislature after careful and exhaustive consideration.
Most of My, Williams' comments go to issues that appear to have been
the subject of consideration by the legislature. In any case, it would
be dangerous to meke changes in Rule 32 without an exhaustive analysis of
that rule.

0. On the relationship between Rule 36 B. (4) and Rule 42,

I believe the Council intended a request for names and addresses of
expert witnesses would be different from interrogatories. Rule 42 does
provide that you can use interrogatories to get names of expert wlimesses

(Rule 42 B.3). Rule 36 B.(4) contains its own sanctions. At the present
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time, a failure to fimnish the names of experts would create the possibility
that the wmanéd expert witness could not be calied at trial. Rule 36 B.
(4)(c). A party, however, might not wish to risk waiting uwntil trial and
take a chance on whether the court would exclude umamed expert witnesses,
and therefore the function of 42 B. (3) would be to provide a way of seek-
ing names of expert witnesses which could be enforced by a court order
wmnder Rule 46. If Rule 42 is eliminated, we could perhaps consider
adding a failure to respond to a request for the names of expert witmesses
to Rule 46 A.(2). This addition would make it possible to get a court
order for the names of expert witmesses rather than attempt to exclude
them at trial.

0. In the comments to Rule 45, I don't see the problem with
the word "request." In context, it can refer to an earlier individual
or group of matters where admissicons are sought. In section D., the
section has nothing to do with res judicata or collateral estoppel.
Those conceptsrefer only to the legal effect of a judgment in another
case. - That section refers to the effect of an admission in a pending
case and to the evidentiary use of admissions in future cases.

P. 1 believe the question of required findings of fact by
the trial judge in Rule 62 was discussed by the Council when the trial
rules were considered. Does the Council wish to reconsider this in the

light of Mr. Williams' suggestions?
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P. The question in the post script to Mr. Williams' letter
relating to summary judgments has been raised by several people. We
had left ORS 18.105 as an ORS section because we had not gotten to the
judgments portion of the statutes. Logically, however, summary judg-

ments fir with other pretrial procedures, and we simply could consider

adopting ORS 18.105 without change as Rule 47.

2. Letter of Lloyd W. Weisensee dated November 3, 1978.

A. I think the basic point that Mr. Welsensee is msking
in his comments to Rule 4 is scmewhat the same as that presented by
Mr. Williams. See section 1.H. above. The argument is that Shaffer v..
Heitner means that all bases of jurisdiction are subject to the minimm

contacts and reasonableness tests of International Shoe. Arguably,

the reasoning applied in the Shaffer case to eliminate quasi in rem

jurisdiction would mean that other tradit:;?hcnal bases of jurisdiction,
such as pfesence or doing business, must be subjected to the require-~
ment that wminimm contacts exist in a given case and that it is fair
and reasonable that the case be tried in the jurisdiction. The prob-

lem is that the Shaffer v. Heitner case deals only with quasi in rem

jurisdiction. The court opinion does not even suggest in dicta that

the Supreme Court intends to apply the Intemational Shoe test to all

bases of jurisdiction. It can be argued that quasi in rem was a
special case and "'presence’’ and “'doing business’’ are more rational and

more accepted bases of jurisdiction. The Kulko case referred to does not



Memorandum to Council
Novenber 13, 19738

Page 3

support any extension of International Shoe. It merely holds that a

man who was aware that his family was moving to California did not
knowingly and intentionally involve himself with the State of California
and thereby become subject to jurisdiction to modify a child support
award.

In other words, at the present time, there is no Supreme
Couxrt opinion that would invalidate our Rule 4 A. The policy questions
of whether we wish to anticipate possible Supreme Court action or limit
jurisdiction by forum non corveniens have been considered by the Coun-
cil.

B. The language of Rule 28 A. comes directly from ORS
13.161. The situation described by Mr. Weisensee seems to be one where
joinder would be desirable but pﬁcbébly would be allowed under a
correct application of "same transaction, occurrence or series of

transactions or ccourrences. ' See Tanbro Fabrics Corp. v. Beaunit

Milis, Inc., 167 N.Y. Supp. 2d 387 (1957) (buyer allowed to join actions
against independent manufacturer and processors of defective goods);

7 Wright and Miller, Federal Practice and Procedure, § 1653, pages

270 and 271.

To change the common question of law or fact and same
transaction requirements from cumulative to alternative would vastly
broaden joinder. The test for joinder under an alternative approach
would allow joinder of parties under the same grounds appropriate for

a glass action. The joinder provision of ORS 13.161 was just adopted
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by the legislature in 1977 and it would be inadvisable to extend it even
further without some f@ry@gfhexperiencewunder that rule.

C. The suggestion relating to venue cbjections in Rule 29 is a
good cne. Rule 29 was taken verbatim from Federal Rule 19 without
specific consideration of the venue situations in state courts., It
should be noted that the quoted language is in the necessary, not
indispensable, parties section of the rule. In other words, there is
no suggestion that a case would be dismissed because joining an indis-
pensable party would change venue. The rule only says that if a
necessary party would create venue problems, you do not join the neces-
sary party. The venue situation in the state céurts, however, is so
different from the federal cowrts that if it seems désirable to have a
party joined, this should be done without worrying too much about
venue. We could substitute the language which Mr. Weisensee suggests.

D. The intervention rule, Rule 33, which we have suggested,
basically retains the existing ORS approach. It leaves the question of
intervention to the trial judge. Mr. Weisensee suggests that we add a
classification of intervention as a right when the party seeking to
intervene would be bound by the judgrent. I am not sure I understand
the problem presented in Mr. Weisensee's letter. There, the binding
effect of the judgment only realizes when defense is tendered. Carroll
v. Nodine, 41 Or 412 (1902). When defense is tendered, the indemitor

has practical opportunity to control the defense. It would seem that
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intervention would be more crucial for a person in privity with a party.
The person in privity would be bound by a‘ judgment without a practical
opportunity to control the defense. However desirable intervention
might be in such a situation, the question is part of the greater prob-
lem of whether we wish to take discretion from the trial judge in the
intervention. The federal rules do, by setting w a required form of
intervention when somecne claims interest relating to the property or
transaction and is so situated that '‘the disposition of the action may
as a practical matter impair or impede his ability to protect that
Interest.” Federal Rule 24. This would cover Mr. Weisensee's point
but also presents a number of other problems, and I would suggest that
the Council put the intervention rule on the agenda for review and
possible revision during t:he next biemmium.

E.‘ Mr, Weisensee's questiori about the status of CRS
16.460(2) is, I think, answered by the fact that the ORS section is
repealed under our new rules. With the elimination of the procedural
distinction between suits and actions and free joinder of claims,
defenses, and counterclaims under Rules 21, 22 and 24, the necessity for
that provision is gone. Once the section is eliminated, the host of

confusing cases, including the 'bizarre' Corvallis Sand & Gravel v.

State Land Board rule (equitable defenses must be asserted in a law
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action and carmot be brought as a separate case in equity) are no
longer applicable. Mr. Weisensee does correctly point out that one
aspect of the law - equity division remains, that is, right to jury
trial. ORS 16.462 provided:

"When such an equitable matter is interposed, the
proceedings at law shall be stayed and the case
shall thereafter proceed, wntil the determination
of the issues thus raised, as a suit in equity by
which the proceedings at law may be perpetually
enjoined or allowed to proceed in accordance with
the final decree; or such equitable relief as is
proper may be given to either party. If, after
determining the equities, as interposed by answer
or reply, the case is allowed to proceed at. law,
the pleadings containing the equitable matter
shall be considered withdrawn from the case, and
the court shall allow such pleadings in the law
action as are provided for in actions of law."”

Under our rules, the order of proceeding for mixed law and
equity issues is left to the discretion of the trial judge, but where
there are legal and eguitable issues in thé. same case and the factual
questions overlap, the order of trial in effect determines the right
to jury trial. Whichever decision maker goes first binds the other
as to the commn factual issues. The right to jury trial, however, is
a constitutional issue under Article I, Section 17, and Article VII,
Section 3, of owr constitution, and no rule we would make could take

away the constitutional right to jury trial. State v. Studebaker Touring

Car, 120 Or 254 (1927). The constitutional test is a historical one
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which looks to the procedure in the separate courts of law and equity

when the constiturion was adopted. Moore Mill and Lumber Company v.

Foster, 216 Or 204 (1959). Any rule relating to order of trial which
we establish would risk setting up an weonstitutional procedure in
some circumtances; for example, the language of ORS 16.460 quoted
above created situations where apparently the court was told to try
equitable defenses first, irrespective of the right to jury trial on

common: factual issues with a legal claim. C. F. Yellow Mfg. Accept.

Corp. v. Bristol, 193 COr 24, 43 (1951). I think the best approach is

our Rule 50, which simply leawves this to the constitutional test.

The language suggested by Mr. Weisensee opts for trading
the wncertainty of the constitutional test for granting jury trial in
every case of mixed legal and equitable issues. This could be done by
the Council as it wouid not be infringing ﬁn the right to jury trial
by granting the right to jury trial where one might necessarily exist
wnder the constitutional test. The question of exténsion of the iury
trial is a policy matter which is up to the Council.

F. The provisions of Rule 55 C.(1)(a) (i) stating that the
clerk may issue subpoenas comes from the existing statute, not the
federal rules. It was left in our rules to cover a case where a party
is litigating without an attorney. Attorneys can issue subpoenas;

however, parties camnot. A party without an éttorney would have to
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have the clerk issue a subpoena. The reference to proof of service being
needed to have the deposition subpoena issued in Rule 55 F. (1) also is
necessary to allow a party without aﬁ attorney an opportumity to get a
deposition subpoena. I agree that this might present some problems if
the party seeking the deposition is not sure when the deposition can
be served.”  This would arise so infrequently that I am not sure it is
worth changing. If the Council wishes to change this, we could add the
following language at the end of the second line of Rule 55 F. (1):
"...or a certificate that a notice to take a deposition will be served."
On the same grounds, I do not think that the suggested change to
Rule 39 A. is necessary. The reference to serving a notice before the
deposition subpoena is issued is to provide a basis for the clerk to
issue the subpoena, not for the protection of the person whose deposi-
tion is being taken.

G. The proﬂision in Rule 21 A. relating to hearing by the
court refers only to defenses 1 through 6. The statute of limitations
| defense, defense §, discussed in Mr. Weisensee's letter, could not be
"tried" by the court. All the court can do is what it could do under
a demxrrer, that is, look at the faéglof the pleading and see if a
statuté of limitations defense appeaxs. The procedure on defenses 1
through 6 is purposely left genéral to allow the court discretion in

meking the factual determination underlying the defense. For these
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defenses, no right to jury trial arises, and the rule requires the court
to allow the parties reasonable opportunity to present evidence and
affidavirs." I assume evidence would include testimony by witnesses
which a party desires to call to establish lack of jurisdiction or

capacity, etc.



MEMORANDUM

TO: COUNCIL ON COURT PROCEDURES

FROM: Fréd Merriil '

RE: Letters from Michael L. Williams and Lloyd W. Weisensee
DATE: November 13, 1978

Two of the letters which we have received are much more

detailed than the others and require separate consideration.

I. letter of Michael L. Williams dated Novemberl 3, 1978,

A. Regarding the typographical errors (see Pages 1 and
2), the changes have been made. To be consistent, we should also
eliminate the pronouns as suggested (see pages 2 and 3). T agree with
the point about the serial commas (see Page 3) and have gone through
the rules and tried to add the serial commas where necessary. Regard-
ing the split infinitives (see Page 4), the author suggested in Mr.
Williams' letter says the following about split infinitives:
"The English-speaking world may be divided into
(1) those who neither know nor care what a split
infinitive is; (2) those who do not know, but
care very mach; (3) those who know and condermn;
(4) those who know and approve; and (3) those
who know and distinguish.”
As a determined (1), I did a little checking and found

that Perrin's Writer's Guide and Index to English, Third Editicm,

Page 713, says the following: ''There is no point in rearranging a
sentence just to avoid splitting an infinitive unless it is an awkward

one." This mekes sense to me, and on that basis I made the changes
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Mr. Williams suggested in 36 B. (2)(a) and in 35 C.(2)(c) [referred to
in the letter as 55 B. (2)(c)].

B. The words, person, party, defendant, etc., are not
defined in the rules. As far as T am concerned, they are used as
words of commont usage and this is consistent with most jurisdictions'
procedural rules. I would hesitate to attempt to set up definitions.

In context, the words are relatively free of ambiguity, and to my
knowledge, they have not created problems.

C. Rule 2 would perhaps be more clear if "the constitution’
were changed to "the comstitution of this state. I think we were
referring to the state constitution, not the federal constitution.

D. InmRde 4, T think "specifically censented” is closer
to correct. We intended to say that the defendant has somehow mani-
fested consent, as opposed to implied consent. The suggested change
does not particularly clarify this. Perhaps we should change "'specifical-
ly consented" to ''the defendant has given actual consent to the exercise
of jurisdiction.'

E. Rule 4 I.(1) should say "risk insured' as suggested. In
Rule M., the reference to nder this subsection'' was in the Wisconsin
statute. In our rules, 4 M. is a section. The reference is confusing,

11

and the statute would be more clear if it simply read "...it is im-
material whether the action or proceeding has been commenced..." In

Rule 24 B., the suggested change of title makes sense.
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F. In Rule 34 D., suggesting a death on the record cioes
sound odd, but that apparently is the standard procedure, and it appears
in this form in the federal rules.

G. I agree that the language in the last sentence of Rule
37 A. (1) is awkward. Rather than the change suggested, I think the
following would be more clear: "The petition shall name persons to be
examined and ask for an order authorizing the petitioner to take their
depositions for the purpose of perpetuating ﬁheir testimony, or shall
name persons in the petition from whom discovery is sought and shall
ask for an order allowing discovery under Rule 43 or Rule 44 from such
persons for the purpose of preserving evidence..."

H. Ouwr rules substitute ''present in the state when served"
for "found", which appears in the present statutes. I agree that
"physically present' might be more precise. I do believe, however, that
the language was intencied to cover anyone even briefly in the state,
including anyone flying over Oregon. Any form of presence in the state
has generally been accepted as a valid basis for jurisdiction. See

Grace vs. McArthur, 170 F.Supp. 442 (E.D. Ark. 1959). I do not think

Shaffer v. Heitmer can be read to eliminate this basis for jurisdiction.

Although Shaffer v. Heitner does elimdnate quasi in rem jurisdiction as

illogical through the application of minimm contacts analysis, it does

not discuss presence.
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I. On the reference to section & L., the requirement of

minimum contacts is qualified by "fair and reasonable' because this

is the language used in the International Shoe case. It may be true
that courts have not given much meaning to "fair and reascnable” as
a separate test for minimm contacts (see the Lindy opinion in the

Acadeny Press case fimmished to you with the staff comment relating to

forun non conveniens), but Oitertiational Shoe still remains the basic

definition of the constituticnal limit. The language suggested by Mr.
Williams probably does the same thing and argusbly would fit any |
future modifications in the constitutional iimits.

| J. In Rule 5, the word "subsection' should read "section.'
The sentence, however, does not say "only' when the defendant is
wmimown and would apply to both known and unknown defendants. Per-
haps the addition of the suggested word "also' would clarify this.
There is a way to serve such unknown defendsmts by publication. It
is specifically provided by Rule 7 D.(5) (e).

K. The federal rules say that for a willful viclation of

the subscription rule an attorney may be "'subjected to appropriate

" We did not include this because it was unclear

disciplinary action.
whether the Council had the power to promuigate disciplinary rules for
attorneys. In any case, the code of professicnal conduct would forbid
signing a piéading not supported by good gromds or simply for the

purposes of delay. Perhaps we should refer to the code in the
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comrents. The Council could, if they wished, add an additional sanction
by providing a cost assessment as suggested by Mr. Williams.

L. Mr. Williams has suggested that the Council should change
the effect of lack of subject matter jurisdiction in his reference to
Rule 21 G.(3). While T agree with his criticism of the subject matter
jurisdiction rule, I believe subject matter jurisdiction is clearly
beyond the rule-making power of the Council and we could change the
basic concept that lack of subject matter jurisdiction is not waivable.
Given this basic concept, sll Rule 21 G. (3) does is provide a procedure
for asserting lack of subject matter jurisdictiom.

M. I believe the Council decided to incorporate Rule 32
without change because the class action statute had been recently
enacted by the legislature after careful and exhaustive consideration.
Most of Mr. Williams' comments go to issués that appear to have been
the subject of consideration by the legislature. In any case, it would
be dangerous to meke changes in Rule 32 without an exhaustive analysis of
that rule.

0. On the relationship between Rule 36 B.(4) and Rule 42,

I believe the Council intended a request for names and addresses of
expert witnesses would be different from interrogatories. Rule 42 does
provide that you can use interrogatories to get names of expert witnesses

(Rule 42 B.3). Rule 36 B.(4) contains its own sanctions. At the present
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time, a failure tc furnish the names of experts would create the possibility
that the wmamed expert witness could not be called at trial. Rule 36 B.
(4)(c). A party, however, might not wish to risk waiting uwntil trial and
take a chance on whether the cow;t would exclude umamed expert witnesses,
and therefore the function of 42 R.(3) would be to provide a way of seek-
ing names of expert witnesses which could be enforced by a court order
under Rule 46. If Rule 42 is eliminated, we could perhaps consider
adding a failure to respond to a request for the names of expert witnmesses
to Rule 46 A.{2). This addition would make it possible to get a court
order for the names of expert witnesses rather than attempt to exclude
them at trial.

0. In the comments to Rule 45, I don't see the problem with
the word "request." In context, it can refer to an earlier individual
or group of matters where admissions are sought. In section D., the
section has nothing to do with res judicata or collateral estoppel.
Those conceptsrefer only to the legal effect of a judgment in ancther -
case. That section refers to the effect of an admission in 2 pending
case and to the evidentiary use of admissions in future cases.

P. I believe the question of required findings of fact by
the trial judge in Rule 62 was discussed by the Council when the trial
rules were considered. Does the Council wish to reconsider this in the

light of Mr. Williams' suggestions?
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P. The question in the post script to Mr. Williams' letter
relating to summary judgments has been raised by several people. We
had left ORS 18.105 as an ORS section because we had not gotten to the
Judgments portion of the statutes. Logically, however, summary judg-

ments fit with other pretrial procedures, and we simply could consider

adopting ORS 18.105 without change as Rule 47.

2. Letter of Lloyd W. Weisensee dated November 3, 1978.

A. T think the basic point that Mr. Weisensee is making
in his comments to Rule 4 is somewhat the same as that presented by
Mr. Williams. See section 1.H. above. The argument is that Shaffer v.
Heitner means that all bases of jurisdiction are subject to the minimum

contacts and reascnableness tests of Infernational Shoe. Arguably,

the reasoning applied in the Shaffer case to eliminate quasi in rem

durisdiction would mean that other traditional bases of jurisdiction,
such as presence or doing business, must be subjected to the require-
ment that minimun contacts exist in a given case and that it is faix
and reascnable that the case be tried in the jurisdiction. The prob-

lem is that the Shaffer v. Heitner case deals only with quasi in rem

jurisdiction. The cowrt opinion does not even suggest in dicta that

the Supreme Court intends to apply the Intematicnal Shoe test to all

bases of jurisdiction. It can be argued that quasi in rem was a
special case and "presence' and ''doing business'' are more rational and

more accepted bases of jurisdiction. The Kulko case referred to does not
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support any extension of International Shoe. It merely holds that a

man who was aware that his family was moving to Califormia did not
knowingly and intentionally involve himself with the State of California
and thereby become subject to jurisdiction to modify a child support
award.

In other words, at the present time, there is no Supreme
Court opinion that would invalidate our Rule 4 A. The policy questions
of whether we wish to anticipate possible Supreme Court action or limit
jurisdiction by forum non conveniens have been considered by the Coumn-
cil.

B. The language of Rule 28 A. comes directly from ORS
13.161. The situation described by Mr. Weisensee seems to be one where
joinder would be desirable but probébly would be allowed under a
correct application of "'same transaction, occurrence or series of

transactions or occurrences.'' See Tanbro Fabrics Corp. v. Beawnit

Mills, Inc., 167 N.Y. Supp. 2d 387 (1957) (buyer allowed to join actions
against independent manufacturer and processors of defective goods);

7 Wright and Miller, Federal Practice and Procedure, § 16533, pages

270 and 271.

To change the common question of law or fact and same
transaction requirements from cumulative to alternative would vastly
broaden joinder. The test for joinder under an alternative approach
would allow joinder of parties under the same grounds appropriate for

a glass action. The joinder provision of ORS 13.161 was just adopted
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by the legislature in 1977 and it would be inadvisable to extend it even
further without some furtne'r experience under that rule,

C. The 'suggestion relating to wvenue cbjections in Rule 29 is a
good one. Rule 29 was taken verbatim from Federal Rule 19 without
specific consideration of the venue situations in state courts. It
should be noted that the quoted language is in the necessary, not
indispensable, parties section of the rule. In other words, there is
no suggestion that a case would be dismissed because joining an indis-
pensable party would change venue. The rule only says that if a
necessary party would create venus problems, you do not join the neces-
sary party. The venue situation in the state courts, however, is so
different from the federal courts that if it seems desirable to have a
party joined, this should be done without worrying too much about

"venue. We could substitute the language which Mr. Weisensee suggests.

D. The intervention rule, Rule 33, which we have suggested,
basically retains thé' existing ORS approach. It leaves the question of
intervention to the trial judge. Mr. Weisensee suggests that we add a
classification of intervention as a right when the party seeking to
intervene would be bound by the judgment. I am not sure I understand
the problem presented in Mr. Weisensee's letter. There, the binding
effect of the judgment only realizes when defense is tendered. Carroll
v. Nodine, 41 Or 412 (1902). When defense is tendered, the indemitor

has practical opportunity to control the defense. It would seem that
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intervention would be more crucial for a person in privity with a party.
The person in privity would be bound by ar Jjudgment without a practical
opportinity to control the defense. However desirsble intervention
might be in such a situation, the question is part of the greater prob-
lem of whether we wish to take discretion from the trial judge in the
intervention. The federal rules do, by setting up a wequired form of
intervention when somecne claims interest relating to the property or
tramsaction and is so situated that ''the digposition of the action may
as a practical matter impair or impede his ability to protect that
interest." Federal Ruie 24, This would cover Mr. Weisensee's point
but also presents a mumber of other problems, and I would suggest that
the Council put the intervention rule on the agenda for review and
possible revision during the next biennium.

E. Mr. Weisensee's question about the status of ORS
16.460(2) is, I ﬁﬁiﬁk, answered by the fact that the CRS section 1s
repealed inder cixr new rules. With the elimination of the procedural
distinction between suits and actions and free joinder of claims,
defenses, and cowmnterclaims under Rules 21, 22 and 24, the necessity for
that provision is gone. Once the section is eliminated, the host of

confusing cases, including the "bizarre'' Corvallis Sand & Gravel v.

State Land Board rule (equitable defenses must be asserted in a law
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action and cannot be brought as a separate case in equity) are no
longer applicable. Mr. Weisensee does correctly point cut that one
aspect of the law - equity division remains, that is, right to juxy
trial. CORS 16.462 provided: |

"When such an equitable matter is interposed, the
proceedings at law shall be stayed and the case
shall thereafter proceed, wntil the determination
of the issues thus raised, as a suit in equity by
which the proceedings at law may be perpetually
enjoined or allowed to proceed in accordance with
the final decree; or such equitable relief as is
proper may be given to either party. If, after
determining the equities, as interposed by answer
or reply, the case is allowed to proceed at law,
the pleadings containing the equitable matter
shall be considered withdrawm from the case, and
the court shall allow such pleadings in the law
action as are provided for in actions of law.”

Under our rules, the order of proceeding for mixed law and
equity issues is left to the discretion of the trial judge,. but where
there are legal and equitable issues in thé same case and the factual -
questions overlap, the order of trial in effect determines the right
to jury trial. Waichever decision maker goes first binds the other
as to the common factual issues. The right to jury trial, however, is
a constitutional issue under Article I, Section 17, and Article VII,
Section 3, of our constitution, and no rule we would meke could take

away the constitutional right to jury trial. State v. Studebsker Touring

Car, 120 Or 254 (1927). The constitutional test is a historical one
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which locks to the procedure in the separate courts of law and equity

when the constitution was adopted. Moore Mill and Lunber Company v.

Foster, 216 Or 204 (1959). Any rule relating to order of trial which
we establish would risk setting up an unconstitutional procedure in
some circumtances; for example, the language of ORS 16.460 quoted
above created situations where apparently the court was told to try
equitable defenses first, irrespective of the right to jury trial on

common factual issues with a legal claim. C. F. Yellow Mfp. Accept.

Corp. v. Bristol, 193 Or 24, 43 (1951). I think the best approach is

our Rule 50, which simply leawves this to the constitutional test.

The language suggested by Mr. Weisensee opts for trading
the uncertainty of the constitutional test for granting jury trial in
every case of mixed legal and equitable issues. This could be done by
the Coumcil as it ﬁould not be infringing oﬁ the right to jury trial
by granting the right to jury trial where one nﬁgbt necessarily exist
wnder the constitutional test. The question of extension of the jury
trial is a policy matter which is up to the Council.

F. The provisions of Rule 55 C. (1)(a) (i) stating that the
clerk may issue subpoenas comes from the existing statute, not the
federal rules. It was left in our rules to cover a case where a party
is litigating without an attorney. Attorneys can issue subpoenas;

however, parties carmot. A party without an attorney would have to
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have the clerk issue a subpoena. The reference to proof of service being
needed to have the deposition subpoena issued in Rule 55 F. (1) also is
necessary to allow a party without an attorney an opportumity to get a
deposition subpoena, I agree that this might present some problems if
the party seeking the deposition is not sure when the deposition can
be served. This would arise so infrequently that I am not sure it is
worth changing. If the Council wishes to change this, we could add the
following language at the end of the second line of Rule 55 F. (1):

" .wor a certificate that a notice to take a deposition will be served.'
On the same grounds, I do not think that the.suggested change to

Rule 39 A. is necessary. The reference to sexrving a notice before the
deposition subpoena is issued is ﬁo providé‘a Easis for the clerk to
issue the subpoena, not for the protection of the person whose deposi-
tion is being taken.

G. The proﬁision in Rule 21 A. relating to hearing by the
court refers only to defemses 1 through 6. The statute of limitations
defense, defense 8, discussed in Mr. Weisensee's letter, could not be

iteried by the court. All the court can do is what it could do wunder
a demmrrer, that is, look at the faé;‘of the pleading and see if a
statuté of limitations defense appears. The procedure on defenses 1
through 6 is purposely left general to allow the court discretion in

making the factual determination underlying the defense. For these
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defenses, no right to jury trial arises, and the rule requires the court
to allow the parties reascnable opportunity to present "evidence and
affidavits." T assume evidence would include testimony by witmesses
which a party desires to call to establish lack of jurisdiction or

capacity, etc.



MEMORANDUM

TO: COUNCIL ON COURT PROCEDURES
FROM : Fred Merrill

RE: SUBMISSION TO THE LEGISLATURE
DATE. November 17, 1978

Once the rules themselves and ORS sections replaced
have been finally determined, we still have to decide how
to submit modifications in other ORS sections to the legis-
lature. To check how the new rules might affect other
portions of ORS, we ran approximately 130 words describ-
ing basic procedures in the areas being changed and
approximately 150 ORS section numbers affected by the new
rules through the legislative OLIS computer woxrd search
program. The result was a stack of computer print-outs
15 inches high containing thousands of references to ORS
sections. Each reference has to be checked manually to-
determine if the rules might require some change. The

status of this work is as follows:

1. All the law-equity changes were identified and
submitted to the legislative counsel. You have received
copies mailed to you with a memorandum dated July 14, 1978.
The changes eliminate a large number of references to sult,
equity, and decree. Approximately 110 other changes are

more substantial, falling into categories described in the
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memorandum. Of these 110 changes, approximately 607 are
probably rules of procedure, but it is extremely difficult

to tell in some cases. The legislative counsel has made

almost no progress in relation to this material.

2. The print-out related to process has all been
checked and changes considered by the Council. The Council
decided not to modify service of process on state officials

at this time and is considering 13 miscellaneous changes.

3. The print-out relating to pleading has almost
been completed, but no changes have been prepared or submit-

ted to the Council.

4. In the process of preparing the rules, eight
other procedural changes and two substantive statute changes

were identified in memoranda to the Council.

5. The print-out for joinder, discovery, and trial
have not been checked. This comprises approximately two-

thirds of the words searched and one-half of the print-out.

I propose that we do the following in this area:
(1) For those process and miscellaneous procedural
changes identified, they be listed in our submission as

modifications. For those substantive statutes to be changed,
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we add them to olir submission in bill form and ask the
judiciary committee to introducé‘them. Our submission
would then include:

(a) New rules and comments

(b) ORS sections superseded

(¢) ORS sections amended

(d) Suggested legislation

Note, superseded and amended are the words used in ORS 1.735.

(2) That I attempt to finish the pleading print-out
and furnish needed changes to you by December 15; that I
also identify those words remaining, most likely to indicate
an ORS section needing change: for example, procedures
abolished, such as, nonsuit. These changes as approved
could then be added to the statutes amended or superseded
or suggested legislation sections of our submission. Rather
than identifying all cross references, we could subﬁit a
suggested statute authorizing legislative counsel to change
the cross references in ORS. See Appendix A. How much can
be done is questionable. In the last two weeks, I have had
absolutely no time to work on this, and before December 2Znd
a final draft of the rules must be prepared. We could try
to check the rest of the print-out before the time for sub-

mission of bills to the legislature has expired, and if any
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¢rucial needed changes appear, submit them as bills. Again,

how far this can be accomplished depends upon other time

demands.

(3) Rather than attempt to decide how much of the
law-equity changes are procedural, I suggest we request a
general statute authorizing pure language changes. (see
Appendix B) and submit the 110 other changes as bills.
The preparation of these changes, however, probably exceeds
our secretarial capacity. I had hoped this would be done
by legislative counsel. They have had the changes since
late summer, but at this point have not done this_nor even
finally agreed to do it. If they would do the typing; we
could attach them to our suggested legislation. If not,
we probably can get them typed before the time expires to

submit bills to the legislature.

The policy questions presented are; (A) to what extent
are we willing to have what may be changes in procedural
rules submitted to the legislature as statutes and (B) to
what. extent can we tolerate the risk of some ambiguity in

other ORS sections until the next legislature.



APPENDIX "A"

For the purpose of harmonizing and clarifying
the Oregon Revised Statutes to the provisions of the
Oregon Rules of Civil Procedure, the legislative coun-
sel is authorized to substitute references to the
appropriate Oregon Rules of Civil Procedure for refer-
ences to Oregon Revised Statutes sections repealed or
amended by actions of the Council on Court Procedures,

which go into effect by wvirtue of ORS 1.735.



APPENDIX "B"

For the purposes of harmonizing and clarifying
the Oregon Revised Statutes to the provisions of the
Oregon Rules of Civil Procedure eliminating the procedural
distinctions between actions at law and suits in equity,

the legislative counsel may substitute:

(1) For words designating suit(s) or suit(s) in
equity, words designating action(s)

(2) TFor words designating action(s), suit(s) and
proceeding(s), words designating action(s) and proceed-
ing(s)

(3) For words designating decree(s), words designa-
ting judgment(s) and adjudge(s) |

(4) For words designating.judgment(s) and decree(s)
or decreed and adjudged, words designating judgment(s) and
adjudged

(5) For words designating action(s) at law, words

designating action(s)



MEMORANDTUM

TO: COUNCIL ON COURT PROCEDURES
FROM: Fred Merrill

RE: Comments of Orlando J. Hollis
DATE + November 16, 1978

Mr. Orlando J. Hollis of Eugene has submitted
a series of worthwhile comments and suggestions relating
to our tentative draft of the rules. This memorandum
summarizes them for your comnsideration. This summariza-
tion is my own, and may not be completely accurate in
stating Mr. Hollis' position. The first section relates
to the more substantive questions which shouwld be con-
sidered by the Council. The second sect%on lists a group
of grammatical and stylistic changes which should be made
and which I shall inciude in the final draft, unless

Council members object.

A. SUBSTANTIVE SUGGESTIONS

1. Rule 1 should say that the rules apply to
actions filed after their effective date. It would be less
confusing to work with two sets of rules in different
cases than to have two different sets of rules apply to
the same case.

2. Why not say in Rule 1 that references to

actions in the rules include special proceedings established
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by the legislature. The continued awkward use of "actions
and proceedings'" in the rules could be eliminated.

3. The reference to a court having jurisdiction
of the subject matter in the introductions to Rules 4 and
5 is confusing and unnecessary. Theoretically, a court
does not need subject matter jurisdiction to exercise
jurisdiction over the person.

4. Rule 6 should be included as a subsection of
Rule 4. All the ways of asserting personal jurisdiction
should be incorporated in one rule.

5. In Rule 4 ¥., the ésserticn 0of jurisdiction
foer a deficiency judgment against a person who has had
no contact with Oregon, other than purchasing land subject
to a mortgage, may exceed constitutional limits.

6. In Rule 5, there is no reference to how
property comes within the jurisdiction of the court.
There should be some reference to "property specifically
described in the complaint filed".

7. In Rule 7 C.(2), is it wise to use one uﬁga
form time for response to summons? Doesn't increasing
the time from 20 to 30 days for response after service

in state contribute to delay? Also, doesn't decreasing
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the time for response to summons served outside the United
States risk due process objections?

8. The notices to defendant requires in Rule
7 C.{(3)(a), (b) and (c) should refer to filing with the
"elerk or court admnistrator" rather than with the "court".
The iay defendant, for whom this section is intended,
might assume court means judge, which is inconsistent with
Rule 9 H®. Also, under Rule ¢ B., the service of subsequent
papers must be made on an attorney 1f a party is represented
by an attorney. The required notice does not tell the lay
defendant this.

9, The relationship between Rule 7 D.(1), (2) and
(3) is not clear. Rule 7 D.(3) sets up a rule of condi-
tional preference for service in several cases, but the
first two sentences of Rule 7 D.{(1) seem to indicate that
this need not necessarily be followed. If the Council
intends that the first two sentences of Rule 7 D.{l) be
the basic standard and that the service methods described
in Ruie 7 D.{(3) would be prima facie compliance with this
standard, why not say so? Also, since 7 D.(2) is designed
to describe in detail different ways of serving process, and
7 D.{3) describes how these ways may be applied to individuals,

etc., why not make this clear?
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10. In Rule 7 D.(2)(c}), office service is not
necessarily a reliable type of service, Requiring
mailing helps but in some types of offices, there is no
guarantee that the papers would ever get to the defend-
ant.

11. In Rule 7 D.(3)(b)(4ii), shouldn't the
availability of alternative methods of service be limi-
ted to a situation where you cannot find a person to serve
within the state, as opposed to within the county?
Wouldn't there be a due process objection when a plain-
tiff used an alternate metrhod of service, knowing there
was a person available for service within the state?

12. TImn Rule 7 D.{(3){(d), Lines 4 and 5, is it clear
that the phrase, clerk or secretary, is being used in a
technical sense, rather than any clerk or secretary work-
ing for a board? Also, should provisicn be made for
service on c¢ity attorneys and school board attorneys, as
well as distyrict attorneys.

13. In Rule 7 D.{(5)(c), the publication of sum=-
mons four times appears mandatory in every case. Should

1A}
.

the court be given some discretion by adding ..unless

the court orders Otherwise® to the last sentence?
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14, In Rule 7 E., the rule is apparéntly designed
tc permit service by employvees of an attorney. Should this
be made explicit in the rule? A sentence as follows could
be added: "An employee of an attorney may serve summons.’

15, In Rule 7 F.(2)(a)(iii), lines 2 and 3,
referring to a separate endorsement is ambiguocus. It would
be better to say "as a separate document attached to the sum-
mons' .

16. In Rule 7 F.(2)(c), what if an official
doesn't have a seal?

17. Rule 9 D. still has some problems. First,
the introductory sentence is not clear; it refers te a
complaint, rather than an original complaint, and does not
exempt summons. Secondly, after restoring proﬁf of service,
why should a person be authorized to file a paper before
service? The sentence should read: "All papers required
to be served upon a party by section A. of this rule shall
be filed with the court within a reasonable time after
service.

18. Is Rule 9 F. necessary? Attorneys rvegularly

file papers that they serve without this specific rule.
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19. Does Rule 10 need to be clagified for
computing time periods before an event? For example,

Rule 32 I. refers to "30 days prior to commencement of an
action”.

20, The serial comma should ‘be used in all
rules.

21. Rules 14 and 16 B. raise a general question
of the inadvisability of different local rules in differ-
ent.counties. Rule 14 g¢ould be greatly expanded as to
the form of motions, supporting authorities and docketing
of motions. Rule 16 B. could contain much more detail
relating to pleading forms, such as how paragrapnhs should
be numbered and anumbering between counts, The Council
also should consider the possibility of uniform local
rules in some areas. At the very least, 3 rule should
requlre that all local rules of court be published and
circulated Co attorneys in the state and be available upon
demand to any person who requests a copy of those rules,

22. Why does Rule 15 A. give only 10 days to res-
pond to a counterclaim when a defendant‘served with a
complaint has 30 days? A plaintiff receiving an unexpected
counterclaim may need more than 10 days to prepare a res-

ponse.
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23. BRule 15 EB.(l), Line 3, and 15 B.(2), line 3,
refer to service of a court order. There is no require-
ment in the rules that orders be served. Who would have
the responsibility of service? The rule should say
"filing of the order". (Note, Comment 30 below).

24, Rule 15 C. should give 20 days to respond
to an amended pleading. For example, when a plaintiff
files an amended complaint 22 days after service with
additional c¢laims, 10 days is too short a time to respond.

25. In Rule 15 D., Line 3, the reference to
giving the court authority to expand the time for
“sther act to be done' is too broad. The section
obviously is intended to refer only to time for pleading
or motions. Tt should read "or allow any other pleading
or motion".

26. Rule 16 D. should allow incorporation by
reference only of other parts of the same pleading.
Authorizing incorporation of statements from other plsad-
ings creates confusion and complicated paper shuffling.

27. The last sentence of Rule 19 D. is not clear
in authorizing denials by paragraph. It refers to speci-

fic denials of indicated paragraphs but denying an entire



Memorandum to Council

November 16, 1978

Re: Comments of Orlando J. Hollis
Page 8

paragraph is a form of general denial.

28, Paragraph 19 C. The secondline refers to
allegations in a pleading to which a responsive pleading
is “réquired“; the fifth line refers to pleadings which
are not "required or permitted'. This is not consistent.
Also, the statement that allegations in a pleading where
no fespousive pleading is required are taken as '"denied”
is too narrow. It should be "denied or avoided" or
"controverted". For example, a defendant may wish to
avoid new matter asserted in a plaintiff's reply. This
would mot change the requirement that a reply be filed to
assert new matter because Rule 13 C. "requires'" a filing
of such a reply, and the answer is thus a pleading to which
a responsive pleading is required. Once Line 5 is changed,
the entire last clause could be oﬁitted.

29. Why are Rules 20 I. and J. limited to real
property? The same requirement of naming unknown heirs
or persons would apply to personal property. Rule 5 pro-
vides quasi in rem jurisdiction for real and personal
preperty. The reference should either he simply to
"property'" or to "real or personal property'. (¥ote,
Rule 5 E. relating to publication hasa cross reference to

these two sections).
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30. In Rule 21.D., Line 10, the reference to "notice
0f the order"” should say "filing of the order". {Seae
Item 23 above),

31. In Rule 22 A., Line 2, why 1is it necessary
to refer to '"legal and equitable"? Under Rule 2, all pro-
cedural distinctions are abolished and simply stating that
a defendant may assert all counterclaims would be sufficient.
The same point applies to Rule 24 A., Line 3, also.

32. Rule 16 D. and Rule 24 €, both retain the
existing requirement of separate statements of claims and
defenses. ORS 16.080 provides that the procedure for
objecting to a pleading for failure f£o comply with this
requirement is a motion to strike. This is not clearly
indicated in these rules. It could be done by addiang the
following to Rule 21 E.{(1l): ",,.0r any pleading contain-
ing more than one claim or defense, not separately stated.”

33. The reference to bailee in Rule 26, line 3,
is inappropriate. The position of the bailee is not the
gsame as the other parties described in the rule.

34. In Rule 28 B., the relationship of the last

clause to the rest of the sentence is unclear. If the
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clause is read as describing action available to a judge as
a result of "the inclusion of a party against whom he asserts
no claim”" ete., it 1s merely repetitive of the first part of
the.séntence. The last clause probably was intended to give
the judge authority to order separate trials in any joinder
situation not merely conditioned upon claims not affecting
all parties. This would be more clear if a period were
placed after "him" in the fourth line and the last clause
became a sentence as follows: "The court may o¢rder separate
trials or make other orders to prevent delay or prejudice.™
35. In Rule 29 B., reference to '"equity and good
conscilence’” seems inappropriate for a joinder decision.
Why not use "under the circumstances'™? Also, the last part
of the first sentence is awkward. It should éay, Y...0r
should be dismissed because the absent person is deemed to
be an indispensable party." |
36, The Council has in one respect taken a step
backward in Rule 31. The existing interpleader statute,
ORS 13.120, describes a procedure that will allow a stake-
holder to be dismissed upon deposit of the fund. with the

court and a representation made that no claim is asserted

to the fund. No similar procedure is described here. Also,
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the rule ought to require the stakeholder to deposit the fund
or put up a bond.
37. Rule 32 B. would be more clear if the words

"the court finds that" were added before "the prerequisites”

in the second line and the word "that " added before the
colon. Rule 32 B.(3)(f) is awkward and does neot f£it the
rest of the series. Why not just say: "(f) the probability

¢f sustaining the glaim or defense”. The court would have
auvthority, 1if it wishes, to hold a preliminarvy hearing on
any of the matters listed above, and why slant this factor
against the maintenance of the action?

38. Is Rule 32 C. necessary? The court could
always do this, and no special provision is necessary.

39. In Rule 32 D., top of Page 70, line 1, it

should say "order after hearing whether".. Surely, a

decision of this nature would require a hearing. In Lines
3 and 4 of 38 D., on Page 70, the reference tc "conclusions
thereon" deoes not make sense. It should be "conclusions of
Law"

440, In Rule 32 E., who payvs the expense of the

notice of dismissal? Since this is an outright dismissal,
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not a settlement, it should require the plaintiff to pay
the costs. In Rule 32 E., Line 8, "if there is a show-
ing'" should be "if the court finds'". The party should be
requiréd to prove this to the court's satisfaction, not
simply make a showing. Alsgo, in the last line of Rule

32 E., "before such class member mavy reasonably file amn
individual action” should be added before the comma. The
statute of limitations "may run" in every case,.

41. In Rule 32 G.(2), the form for request
ought to include notice to the class member of the failure
to respond. The comsequences set out in Rule 32 G.(3) are
guite serious, and a lay pérson receiving a paper entitled
"request'" may not see any compelling need to respond.

42. In Rule 32 I.(1l){(a), "alleged cause of
action" should say "alleged basis of the claim”". Ia Rule
32 I1.(2), why is there a provision for gervice on the
Secretary cof State? This is inconsistent with the approach
taken in Rule 7.

43. Why shouldn't Rule 32 M. refer to consolida-
tion rather than coordinatioﬁ? Under Rule 32 M. (1)(b),
the cases would all be heard by one judge. Also, the

coordination decision itself in Rule 32 M.{(1l)(a) ought to
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be limited to an appellate judge. Finally, once that judge
decides consolidation is appropfiate, why send it back to
the chief justice to select a hearing judge; why not have
Rule 32 M.(2) say that the judge assigned for the consolida-
tion decision, who would be completely familiar with the

situation, 1s authorized to select a judge to hear the case.

44. Is the last clause of Rule 32 N. consistent
with Rule 32 G.(3)? In Rule 32 G¢.(3), a class member who
fails to make a required statement has his claim dismissed.
Under Rule 32 N., the judgment is supposed to state an amount
received. Is a person with a dismissed clainm no‘longer a
class member? Is a separate judgment entered dismissing
claims of class members who fail to comply with Rule 32 G.?

45. In Rule 33 B., even though a statute grants a
right to intervene, there should be some requirement that
the intervention be timely. Why not change "at aany time
before trial" to "if asserted a reasonable time before trial”.

46. Rule 34 does not adequately cover a transfer
of interest. Rule 34 A. says the proceeding shall not
abate on a transfer, but there is no provision for substi-

tution in the case of a transfer; Rule 34 B. deals with
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death, and Rule 34 €. with disability. (Note, we could
use the language of Federal Rule 253(c) as follows:

“"Transfer of interest, In case of anvy
transfer of interest, the action may be
continued by or against the original
party, unless the court upon motion
directs theperson to whom the interest
is transferred to be substituted in the
action or joined with the original
party."

47. Does Rule 36 B.(2){a) authorize the
discovery of the existence and limits of insurance from
another party or from anyone? 8Since the latter portion of
the paragraph creates a duty for a "party'" after the
request, shouldn't the discovery of esxistence and limits
say "from another party”"? 1In any case, this should be
clarified.

48, In Rule 37 A.(lj, Lines 6 and 7, why does
the rule refer to petitionmer's agent rather than the peti-
tioner's attornef, and why must the petition be verified?
Why not just say, "The petition shall comply with Rule.l7".

49, Why allow depositions to be filed under Rule
39 ¢.(2)? The local federal district court has eliminated

filing of depositions.
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50. The first sentence of Rule 45 A. is very
unclear. The main problem is the reference to an admission
of a matter relating teo a statement of fact. I realize
this was taken from the federal rule, but wouldn't modify-
ing the language in ORS 41.626 be much more clear:

"After commencement of an action or proceed-

ing, a party may serve upon any cther party a

request for the admission by the latter of the

truth of relevant ‘matters within the scope

of Rule 36 B.(4) specified in the regquest,

including facts or opinions of fact, or the

application of law to fact, or of the genuine-

ness of any relevant documents or physical

objects described in or exhibited with the

request.”

51. The requirement of & court order to establish
admissions in Rule 45 B. is a step backward. It requires
a useless expenditure of judicial time and adds expense for
the parties.

52. In Rule 46 B.(2)(Bb), the reference to "intro-
ducing desigpnated matters in evidence'” is not clear. One
introduces evidence, not "matters", and should read "offering
designated evidence".

53, The last paragraph of 46 B.(2) should be

renumbered. At present, it appears to be part of Rule 46

B.(2)(e). It could be made Rule 46 B.(3) and the first
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sentence read:

"Payment of expenses. In lieu of any order
listed in subsection 2 of this section...”

This assumes that the present reference to '"foregoing'" orders
only refers to orders by a judge in the court where the
action is pending.

54, In.Rule 51 A., line 2, "controverted" shbﬁld
be '"denied". Strictly speaking, controverted includes |
avoidance and upon avoidance, no fact issue. is raised until
an opponent denies the new materiai.

55. 1In Rule 52, the rule actually deals with post-
ponement, not continuances. The title should be "postponement
of ﬁrial", and Line 3 should be changed to refer to postpone~
ments, not continuances. Also, by substituting Rule 52 for
ORS 17.050, a waluable procedure is lost. The following
should be added as the second section of Rule 52:

"B. Absence of evidence. If a motion is made
for postponement on the grounds cf absence

of evidence, the court may require the nmoving
party to submit an affidavit stating the evi-
dence which the moving party expects to
obtain. If the adverse party admits that
such evidence would be given and that it be
considered as actually given at trial, or
offered and overruled as improper, the trial
shall not be postponed. EHowever, the court
may postpone the trial if, after the adverse
party makes the admission described in this
section, the moving party can show that such
affidavit does not constitute an adequate
substitute for the absent evidence. The court,
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when it allows the motion, may Impose such

conditions or terms upon the moving party

as may he just."

56. In Rule 54 A.(1), there is no judicial act
required at all. In gubsection 54 A.{(2), the judicial
action is refervred to as an oxrder. In the first two

sections of 54 B.(2), reference is made to a motiocn for
dismissal. 1In subsection 54 B.(2), reference isa

made to.the court dismissing the case and in Rule

54 B.{(3) to an order for dismissal. On the other hand,
subsection 54 B.(1) refers to a judgment against the plain~
tiff. In all cases, this is the final acticon in the case,
and for res judicata and other purposes, this would
ordinarily be referred to as a judgment. For persons
examining the record, such as an abstracter locking at the
record in a case filed relating to title to property, the
present rule makes the effect of the firal acticn ambiguous.
I would suggest that in subsection A.(l) a sentence be added
that says: "Upon notice of dismissal or stipulation under
this section, the court shall enter a judgment of dismissal.,”
The other references to dismissal listed should be changed

to reference to a judgment of dismissal. I also object to
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the decision to make a judgment of dismissal with prejudice
unless the court states otherwise. For a person examining
the record, the most logical assumption would be that if
nothing is said, there is no prejudice. Finally, the
reference in subsection B.(3), Line 3, teo an "adjudication

on the merits" would be more clear if the words "judgment

with preiudice" were used.

37. For purposes of clarity, the first sentence
of subsection 54 B.(l) should be a separate subsection. It
deals with a completely different subject than the rest of
the subsection.

58. The last sentence of revised Rgle 54 C. 1is
unnecessary and misleading. The first sentence already
makes the S5~day limit apply to subsequent claims. Also,
there is nec reference in the second sentence to a pending
counterclaim. A third party defendant can assert a counter-—
c¢laim and the same standard should be applied to third party
defendants that is applied to original defendants.

59. In Rule 55 A., first line, the summons is not
process. Why not begin the sentence by saying: "A subpéena

:

is a writ or order directed...".

60. In Rule 55 D.{2), could the OLCC Eaforcement

Division be added to the list of agencies to which the
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procedure is applicable.

61. Rule 56 would read better if the first sentence

were changed as follows: "A
1s a2 body of 12 persons drawn
second sentence then could be

62, In revised Rule

trial jury in the circuit court
as provided in Rule 57." The
eliminated.

57 D.{3), the present statu-

tory language does not make clear whether peremptory chal-

lenges must be oral or written or whether they are revealed

te the jﬁry. T believe uniform practice 1s to exercise per-
emptory challenges by secvet ballot. Why not add a sentence
that says: "Peremptory challenges shall be made in writing,

and the identity of the party making the challenge shall not

be revealed to the jury." In Rule 57 F., I feel very

strongly that 6 alternate jurors are too many for any case.

No case would justify the expense and waste of juror time.

63. In Rule 58 B.{(1), some attorneys claim that

if a plaintiff or defendant fails to "state a cause of

action or defense or counterclaim'" in their opening state-

ment, the opponent is entitled to a directed verdict. The

Oregon Supreme Court has held

this 1s not true, but to avoid

any problem, why not say: ""The plaintiff shall concisely
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state plaintiff’'s case and the issues to be tried; the
defendant then in like manner shall state defendant's case
based upon any defenses or counterclaims."”

64, In Rule 59 €.(1), the sumission of exhibits
to the jury should be mandatory. Why not say "shall"
instead of "may" at the beginning of Line 2.

65. Rule 539 C.(3) does not clearly authorize the
taking of notes by the jury. It should read: "Jurors may
take notes of testimony or other proceedings on the trial and
may take such notes into the jury room".

66, Finally, I suggest that one thing that should
be included in the rules which would be very helpful, and
. which is presently included in ORS, is an official form of
citation., I suggesﬁ that the following be added to Rule 1:
"These rules may be referred to as ORCP and may be cited,

for example, by citation of Rule 7, section D., subsgection

(3), paragraph (a), subparagraph (i), as ORCP 7 D.(3)(a)(i).

B. GRAMMATICAL AND SBSTYLISTIC CEANGES

1. Rule 4 E.(3), Line 3; change "ship" to "send".

2. Rule 4 £.(4), Lines 2 and 3; change "shipped"
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to "sent™.

3. Rule 4 L.,.Line 7, change "B. to L."Y to
"B. through K.

4. Rule 4 M., Line 4, and Rule 4 W,, Line 3;
change "B. to L." to "B. through L.".

5. Rule 4 N., Line 5; change "rule" to "rule
or other rule or statute”,

6. Rule 7 C.(1)(b), Lines 3 and 4, change
"shall notify" to "a notification to'.

7. Rule 7 C.(3){(a), Line 3, and 7 C.(3)(b),
Line 3, and 7 C.{(3){c), Line 3; change '"notice in a size equal
to" to "notice printed in a type size equal to'.

8. Rule 7 D.(5)(d), third line on Page 10; change
"and" to "or"

9. Rule 7 D.{(5){(e), Line 12, delate "the'" before
"favor'.

10. BRule 7 F.{(2)(a), Line 2; change "of" to "or".

11. Rule 7 F.(2)(a}{i), Line 8; change "is" to

12. Rule 73 add section 7 I., Telegraphic trans-

mission, from the tentative draft, to the revised draft

as section 7 H.
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13. Rule 8 A., Line 5; change "summons" to "sum-
monses' .
14. Rule 9 B., Line 2; insert ",if that party is"

"represented".

between "party" and

15, Rule 9 E., Line 11; change "is" to "are".

16. Rule 10 B., Line 2, on Page 35; change "has
been'" to "is".

17. Rule 15 C., Lines 1 and 2; change "plead in
response"” to "respond".

18, Rule 16 D., in title; remove "s exhibits".

19. Rule 17 A., second sentence; change to read
"If a party is represented by an attorney, every pleading of
that party shall be signed by at least one attorney of
record in such attormey's individual name™,

20, Rule 19 A., Line 2, on Page 43; change "its
allegations'" to "the allegations of an opponent's pleading"”
and in the third line insert "of all of the allegations of
an opponent's pleading" befween the words "denial" and
"subject".

21. Rule 20 D.(2), Line 5, insert "or number"

n "

after "may',

22, Rule 21A., Lines 5, 14 and 20, add words "to
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dismiss" after

23.

"elainm" and

24.

25,
nished".

26.

27.
"any"

28,
thing".

29,

district” to "county'".

30.

"discovery'.

31.

19738

"motion".

HBollis

Rule 24 B., Lines 1 and 2; change "action" to

in Line 4

Rule

Rule

Rule

Rule

and "Ffee',

Rule

Rule

Rule

Rule

and 3 on Page 127

32,
ing

33.

Rule

Rule

24

32

32

32

33

46

46

46 B. (1),

aliminate
C., Line 1;
J.(3), Line
K., Line 6,
¢., Line 2;
A., Line 6;
A (L),

-(2),

"

"

now

change "united" to "joined".

2; change "given" to "fur-

Page 75; Change ”I” EO 1I—J1!.

ingert "attorneys" between

change "anything" to "some-

Lines 5 and 8; change "judicial

Line 93 change "inspection’ to-

Line 1, on Page 126, and Lines 1

change "judicial district'" to "county".

46 B.(2),

46 B.(2)(e);

Line 74 change "and" to "includ-

change to read as follows:

“Any orders licted in paragraphs (a), (b), and
(¢) of this subsection,
to comply with an order under Rule 44 A. re~
quiring the party to produce ancther for
examination; unless the party failing to comply
shows inability to produce such person for
examination."

where a party has failed
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34. Rule 51 C.(2), Line 1, change "upon motion of
iis own initiative'" to “upon motion of a party or omn its
own initiativel.

35. Rule 531 D., Lines 2 and 6, change "by" to
"to"; Line 5, change "with'" to "to"; Line 3, change "upon
motion or of its own ipitiative” to "upon motion of a party
or on its own initiative"; Line 5, change "has" to "shall
have'.

36, Rule 53 C., Line 1lé4; change "judicial district"
to "county".

37. Rule 55 D.(2)(ec), Line 6, change '"contact" to
"promptly notify" and insert "postponement or" before
"continuance',

38. Rule 55 D.(3), Line 2; change "in the" to
"proof of".

39. Rule 55 E., title; change "witness' obligation
to attend"” to "obligation of witness to attend".

40. Rule 55 E.(2); change "purposes of testimony"”
to Y“"purpose of giving testimouny".

41. Rule 38 B.(3); eliminate "; and the court may

extend such time bevond two hours'.
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42. Rule 59 D., Line 2, change "desires" to "indicates
a desire'.
43, Rule 62 F., Lines 2 and 3, change "the findings

of the court upon the facts" to "“the court's findings of fact',.



MEMORANDUM

TO: COUNCIL ON COURT PROCEDURES
FROM: Fred Merrill

RE: SUBMISSION TO THE LEGISLATURE
DATE: November 17, 1978

Once the rules themselves and ORS sections replaced
have been finally determined, we still have to decide how
to submit modifications in other ORS sections to the legis-
lature. To check how the new rules might affect other
portions of ORS, we ran approximately 130 words describ-
ing basic procedures in the areas being changed and
approximately 150 ORS section numbers affected by the new
rules through the legislatiwve OLIS computer word search
program. The result was a stack of computer print-outs
15 inches high containing thousands of references to ORS
sections. Each reference has to be checked manually to
determine if the rules might require some change. The

status of this work is as follows:

1. All the law-~equity changes weré identified and
submitted to the legislative counse&l. You have received
copies mailed to you with a memorandum dated July 14, 1978.
The changes eliminate a large number of references to suit,
equity, and decree. Approximately 110 other changes are

more substantial, falling into categories described in the
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memorandum. Of these 110 changes, approximately 607 are
probably rules of procedure, but it is extremely difficult

to tell in some cases. The legislative counsel has made

almost no progress in relation to this material.

2. The print-out related to process has all been
checked and changes considered by the Council. The Council
decided not to modify service of process on state officials

at this time and is considering 13 miscellaneous changes.

3. The print-out relating to pleading has almost
been completed, but no changes have been prepared or submit-

ted to the Council.

ght

o

4. In the process of preparing the rules, el
other procedural changes and two substantive statute changes

were identified in memoranda to the Council.

5. The print-out for joinder, discovery, and trial
have not been checked. This comprises approximately two-

thirds of the words searched and one-half of the print-out.

I propose that we do the following in this area:
(1) For those process and miscellaneous procedural
changes identified, they be listed in our submission as

modifications. For those substantive statutes to be changed,
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we add them to our submission in bill form and ask the
judiciary committee to introducélthem. Qur submission
would then include:

(a) New rules and comments

(b) ORS sections superseded

(¢) ORS sections amended

(d) Suggested legislation

Note, superseded and amended are the words used in ORS 1.735.

(2) That T attempt to finish the pleading print-out
and furnish needed changes to you by December 15; that I
also identify those words remaining, most likely to indicate
an ORS section needing change: for example, procedures
abolished, such as, nonsuit. These changes as approved
could then be added to the statutes amended or superseded
or suggested legislation sections of our submission. Rather
than identifying all cross references, we could subﬁit a
suggested statute authorizing legislative counseliﬁo change
the cross references in ORS. See Appendix A. How much can
be done is questionable. In the last two weeks, I have had
absolutely no time to work on this, and before December 2nd
a final draft of the rules must be prepared. We could try
to check the rest of the print-out before the time for sub-

mission of bills to the legislature has expired, and if any
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crucial needed changes appear, submit them as bills. Again,

how far this can be accomplished depends upon other time

demands .

(3) Rather than attempt to decide how much of the
law-equity changes are procedural, I suggest we request a
general statute authorizing pure language changes. (see
Appendix B) and submit the 110 other changes as bills.
The preparation of these changes, however, probably exceeds
our secretarial capacity. 1 héd hoped this would be done
by legislative counsel. They have had the changes since
late summer, but at this point have not done this nor even
finally agreed to do it. If they would do the typing; we
could attach them to our suggested legislation. If not,
we probably can get them typed before the time expires to

submit bills to the legislature.

The policy questions presented are: (A) to what extent
are we willing to have what may be changes in procedural
rules submitted to the legislature as statutes and (B) to
what: extent can we tolerate the risk of some ambiguity in

other ORS sections until the next legislature.



~APPENDIX "A"

For the purpose of harmonizing and clarifying
the Oregon Revised Statutes to the provisions of the
Oiegon Rules of Civil Procedure, the legislative coun-
sel is authorized to substitute references to the
appropriate Oregon Rules of Civil Procedure for refer-
ences to Oregon Revised Statutes sections repealed or
amended by actions of the Council on Court Procedures,

which go into effect by virtue of ORS 1.735.



APPENDIX "B"

For the purposes of harmonizing and clarifying
the Oregon Revised Statutes to the provisions of the
Oregon Rules of Civil Procedure eliminating the procedural
distinctions between actions at law and suits in equity,

the legislative counsel may substiture:

(1) For words designating suit(s) or suit(s) in
equity, words designating action(s)

(2) TFor words designating action(s), suit(s) and
proceeding(s), words designating action(s) and proceed-
ing(s)

(3) For words designating decree(s), words designa-
ting judgment(s) and adjudge(s)

(4) For words designating judgment(s) and decree(s)
or decreed and adjudged, words designating judgment(s) and
adjudged

(5) For words designating action(s) at law? words

designating action(s)



MEMORANDUM

TG: COUNCIL ON COURTY PROCEDURES
FROM: Fred Merriil
RE: FINAL DRAFT OF RULES

DATE: November 26, 1978

Enclosed is the final draft of the rules for your careful examina~
tion and consideration. In addition to the previcusly directed changes, I

made several conforming modifications:

1. Rule 4 L. The Council directed that the first sentence of

4 L. be eliminated. I had to change the'rémainﬁng sentence and title.

2. Rule 4 (0. was added because of the discussion relating to

parties and persons at the Tast meeting.

3. 1 changed "real property” in Ruie 7 D.{5){e) to “property”
beéause-of the changes in Rule 20 I. and J. 1 added a title to Rule
7 D.{8Y(a), F.{2)(a)(d), F.(23{a)(di}, and F.{2){a)(iti). 1 also changed
the lead-in sentence of Rule 7 F.(2)(a) to be consistent with the text of
the rule,

4. Rule § A, [ eliminated language in the fourth Vine because
of the elimination of former section 9 C. relating to service on less than
all the parties.

Justice Lent raised a question whether, when a judgment on the plead-
ings was equivalent to a late motion to dismiss For failure to state a claim, -
the party asserting the ciaim could re-plead or re-fite 1f the motion were sus-

tained. Under Rule 23 D., the motion for judgment on the pleadings is treated the
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same as a motion to dismiss or a moticn to strike in terms of ability
to amend. In all three cases, if the court does not allow amendment or
if a party declines to amend and a final judgment is entered, the question

of res judicata effeclt is not covered by these rules.

At Cthe last meeting, the Council guestioned how a party would
seek a dismissal for lack of a real party in interest as referred to in
Ruie 26, Line 10. Present Rule 21 A. makes no reference to real party
in interest, Under the federal rules, there is no clear procedurerfor
initially raising a lack of a real party in interest, and there has been
some confusion in the federal courts. The general practice is to either
raise it by motion to dismiss for failure to state a ciaim, or assert

the defense in an answer. See, 6 Wright & Miller, Federal Practice and

Procedure, § 1554. Under prior practice in Oregon, the defense was
raised by general demurrer for failure to state a cause of action if it
appeared on the face of the complaint or by a plea in abatement if it

did not so appear. See, Title and Trust Company v. 4.5, Fideiily and .

Guaranty, 147 Or 255, 263 (1934); Waters v. Bigelow, 210 Or 317 {1957).

We could do two things: .(E) lTeave the rules as they are and
indicate in the comment to Rule 26 that the defense may be raised by motion under
Rule 21 A.(7) or by answer; {2} add a new 21 A.(6) as follows:

"That the party asserting the claim is not the real party
in interest”.

and renumber the subsequent defenses, This would also require changing the
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last sentence of Rule 21 A. to refer to defenses (1) through (7); changing
21 C. to refer to defenses (1) through (9) and adding "that the claimané
is not the real party in interest” at the end of the Tifth line of Rule
21 G. |

I think the second alternative is prohably better. A real party
in interést objection and a failure to state a claim are not exactly the
same thing. Real party in interest does not go to the merits and would
be a nonprejudicial dismissal. The second approach would also be more
consistent with prior Oregon practice. Unaer present rules, if the real
party in interest problem did not appear in an opponent's pleading, it
wouid only be asserted in an‘answer. To have a preliminary determination
on the issue, the party raising the objection would have to ask for a
‘separate trial under Ru]e 53. Rule 21 C, refers only to defenses speci-
fically denominated in Rule 21 A. The most important prob]em in retaining
the present rule would be that the waiver provision of Rule 21 G.{2)
could be interpreted to say that a lack of a real party in interest was
not waived until entry of a final judgment. Both state and federal cases

have held that the defense must be asserted promptly.

I am enclosing a letter from a Legal Aid attorney dealing with
the constitutional problem where an indigent is required to publish in a
divorce case. I believe our redraft of Rule 7 D.(5)(a) takes care of the

probiem by authdrizing'the court to order mailing instead of publication.



MEMORANDUM

T0: COUNCIL ON COURT PROCEDURES
FROM: Fred Merrill

RE: ORS SECTIONS SUPERSEDED
DATE : .November 28, 1978

The Tlegislature in establishing the Council did not clearly
define the Council's power to promulgate rules "repealing” ORS sections,
as opposed to "superseding” ORS sections. oés 1.735 says the Council
shall promulgate rules and "the rules thus adopted and any amendments
which may be adopted from time to time, together with a 1ist of statutory
sections superseded thereby', shall be submitted to the legistature. The
legislature may "by statute, amend, repeal, or supplement any of the
ruies.” ORS 1.750 says that all rules relating to pleading, practice, and
procedure remain in effect until they are "modified, superseded, or

repealed” by rules which become effective under ORS 1.735.

The question is whether there is a difference between “super-
seding" and "repealing” ORS sections. I could not find any Oregon cases
on the meaning of "superseded." According to the dictionary, "supersede"
means to make void, to make superfluous or unnecessary, to cause to be
supplanted  in position or function, to take the place of, or to take
precedence over. "Repeal" means to rescind, revoke, abrogate, or annul.
On its face, supersede is capable of being interpreted to mean something
less than compiete repeal. Other jurisdictions have interpreted "supersede®

in statutes to either mean the same thing as "repeal", Randle v. Payne,
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39 Ala. App. 652, 107 So.2d 907 (1958), or to mean that application of a

statute has been eliminated for specific areas. See, City of Canon City

v. Merris, 37 Colo. 169, 323 P.2d 614 {1958)(home rule charter superseding
state statutes). The differing interpretation results from the context

and history of the different statutes.

Looking at ORS 1.735 and 1.750, it seems the legisiature wanted
to give the Council power to promulgate new rules of ¢ivil procedure as
a substitute for existing ORS sections which had been made rules of civil
procedure in civil cases in courts of the state. [t did not give the
Council any control over ORS or general power to repeal statutes. Changes
to the Oregon Revised Statutes are only authorized upon certificate of
Legislative Counsel that such change is based on an enrolled bill. ORS

173.170 and 174.570.

I suggest, therefore, that the superseded ORS sections are super-
seded in the sense that they no longer apply in civil actions in courts
where Rule 1 makes the Oregon Rules of Civil Procedure applicable. To
make this clear, we should use a short introduction to the QRS sections
superseded. Whether to repeal ORS sections not completely superseded in
function by ORCP is up to the legislature. Whether ORS sections which
are completely supersaded in function should be retained in ORS s up to

Legislative Counsel.



Section I1I

The foliowing ORS sections are superseded by the Oregon
Rules of Civil Procedure. The Oregon Rd1es of Civil Procedure
replace the superseded QRS sections as the rules of pleading,
practice, and procedure in those civil actions and courts
where the Oregon Rules of Civil Procedure are made applicable

by ORCP 1 A,

Chapter 11
171.030, 11.020, 11.0580, 11.060.

Chapter 13
13.01¢, 13.020, 13.030, 13.041, 13.051, 13.060, 13.079, 13.080,

13.090, 13.110, 13.120, 13.130, 13.140, 13.150, 13.7161, 13.170,
13.180, 13.190, 13.270, 13.220, 13.230, 13.240, 13.250, 13.260,
13.270, 13.280, 13.290, 13.300, 13.320, 13.330, 13.340, 13.350,
13.360, 13.370, 13.380, 13.390.

Chapter 14
14.0710, 14.020, 14.035.

Chapter 15
15.010, 15.02G, 15.030, 15.040, 15.C06G, 15.070, 15.080, 15.085,

15.090, 15.110, 15.120, 15.130, 15.140, 15.150, 15.160, 15.170,
15.180, 15.190, 15.200, 15.210, 15.220.



Chapter 16

16.
16.
16.
16,
16.
HE
16.
16.
16.

010, 16.
0%0, 16.
221, 16.

315, 16.

390, 16.
490, 16.
640, 16.
765, 16.
840, 16.

Chapter 17

17.
i7.
17.
i7.
17.

17

17.
i7.
17.

005, 17.
040, 17
125, 17.
165, 17.
215, 17.

316, 17,

355, 17.
435, 17
620, 17

Chapter 18

8.
18.

020, 18.

260, 15.

020,
100,
240,
320,
490,
500,
650,
770,

850,

oio,

045,

130,
170,
220,
320,
360,

447,
625,

105,
310.

16.
16.

18.

030,
110,

.250,
328,
.410,
.510,
.660,
.780,
.860,

015,
0580,
135,
75,
.225,
.325,
405,
.505,
630

140,

.040,
120,
.260,
. 330,
420,
.530,
.710,
.790,
.870,

.020,
055,
140,
.180,
.235,
.330,
.410,
.510,

216,

.050,
130,
270,
.340,
430,
540,
720,
.800,
.880.

.025,
105,
145,
185,
.240,
.335,
.415,
.515,

.220,

17.

.060,
140,
280,
. 360,
.460,
.810,
.730,
.810,

230,

.070,
. 150,
.290,
.370,
470,
.620,
740,
.820,

.033,
115,
. 155,
.205,
.255,
. 345,
425,
610,

240,

.080,
.210,
.305,
.380,
430,
.630,
.760,
.830,

.035,
. 120,
L1606,
.210,
.305,
. 350,
431,
.615,

.250,



Chapter 20
20.030.

Chapter 23
23.010.

Chapter 29

29.040, 29.510.

Chapter 30
30. 350,

Chapter 35
35.225,

Chapter 4]
41.616, 41.617,

41.635, 41.915,

Chapter 44
44.110, 44.120,

44,200, 44.210,

Chapter 45

45.030, 45.110,
45,190, 45,200,
45.340, 45.350,

45.450, 45.460,

45

45.

.618,
.925,

.130,
.220,

120,
230,

41

45,
360, 45,

470, 45.

620,
.935,

140,
.230,

. 140,

240,
370,
910.

41

44,
44,

45.
45,

622,
.940,

160,
610,

151,

280,
410,

41.626,

44171,
44,620,

45.161,
45.320,
45.420,

41.631,

44.180, 44.190,
44,630, 44.640.

45.171, 45.185,
45.325, 45.330,
45.430, 45.440,



Chapter 46
46.110, 46.155, 46.160.

Chapter 174
174.120.

Chapter 441
441.870.



MEMORANDUY

T0: COUNCIL ON CQURT PROCEDURES

FROM: Fred Merrill

RE: MISCELLANEQUS QUESTIONS REGARDING FINAL DRAFT
DATE: December 1, 1978

I, i 6t

I indicated in a previous memorandum that the last sentence
of Rule 44 E., relating to a cause of action for failure to provide
access to hospital records, came from the existing statute, ORS 441.810.
The Council voted at the last meeting to leave that portion of the rule
as a statute. In rechecking I bhave discovered that the sentence did not
come from the Oregon statute but was added to the‘rule in drafting. I
suggest that we simply eliminate it. Rule 44 E. makes discovery avail-
able despite a physician - patient privilege in the circumstances
described. The mechanism to carry out the discovery would be a subpoena
duces tecum and deposition. The rules already contain a sanction for
failure to comply with the subpoena. See 535 G. HNote, although we
supersede the statute when an action is pending, the ORS section should
not be repealed as it would provide a basis for a separate proceeding
to secure production by the party against whom the claim is asserted but
before any action is pending.

IT. COMMENTS CF BOB LACY

I received the following suggestions from Bob Lacy relating to
the rules. He asked about the relationship between Rule 26 and Rule 27

in terms of actions brought by a guardian. Rule 26 refers to an action
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being brought in a guardian's own name, and Rule 27 refers to a guardian
bringing an action in the name of a miﬁor or lncapacitated person. The
prior real party in interest statute, ORS 13.030, did not refer to guardiams,
and under the case law, it appears that a guardian was required to sue in

the name of the minor or incapacitated person. See Everart v. Fischer,

75 Or 316 (1915), and Peters v. Johmson, 124 Or 237 (1928). Under our

rules, the guardian would have the option of either suing in his own name
under Rule 26 or bringing an action in the name of the minor under Rule 27.

In Rule 55 F., second line, he suggests we add a cross reference
to Rule 38 C.(l). This would allow a party taking an out-of-~state deposi-
tion to secure a subpoena to compel attendance without court order. As
things stand, it is unclear how a witness may be "compelled to appear"
under 38 C.(1)}.

He also suggested that we add the following language which comes

from Federal Rule 13(c) tc our Rule 22 A.:

"A counterclaim may or may not diminish or defeat the recovery
sought by the opposing party. It may claim relief exceeding
in amount or different in kind from that sought in the plead-
ing of the opposing party."
This is conslstent with ORS 16.305, which is subsection A., and eliminates

the possibility of an attorney relying on old case law limiting the avail-

ability of counterclaims. See Mack Trucks v. Tavlor, 227 Or 376 (1961).

He also asks whether Rule 22 B.(3) ls necessary in light of
Rule 9. He suggests that Rule 22 2.{3) could be read to prevent the asser-
tion of & cross-claim against a co-defendant who refuses to enter an

appearance.



MEMORANDUM

T0: Don McEwen
Chartes Paulson
Mike King

FROM: Fred Merrili

DATE: December 11, 1978

I believe you were appointed as the "final polish" committee

at the last meeting.

I. MATTERS RELATING TO FINAL RULES.  In addition to the chan-
ges directed at the last meeting, the following are some additional
matters relating to the final form of the rules for your approval.

(By the way, the enclosed paragraph was inadvertently omitted from

Page 4 of the minutes of the meeting held December 2, 1978).

1. Although I suggested the addition to ORCP 7 D.{(5)(a),
on Pages 3 and 4 of the minutes, the language did not work. In the
Boddie case, the court did not particularly say posting, publication,
or other service methods of this type were reasonably calculated to
apprise the defendant of anything. The court only says that these
methods are better than nothing and that posting is probably as good
as publication. I suggest that we merely add: "or by any other
method". [ also suggest an additional sentence as follows: "If
service is ordered by any manner other than publication, the court may
order a time for response”. OQORCP 7 C.(2) reférs to either publica-
tion or non-publication and for some other method such as posting,

responding within 30 days from "service" may not make sense.
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2. To comply with the Council's direction relating to
Rule 22 on Pages 4 and 5 of the minutes, the following language was
added to ORCP 22 D., Page 62:

"If an amended pieading is filed, the party filing
the motion does not waive any defenses or objec-
tions asserted against the original pleading by
filing a responsive pieading or failing to re-
assert the defenses or objections."

The following language was also added to 22 E., Page 63:

"If an amended pleading is filed, the party filing
the motion to strike does not waive any defense
or objection asserted against the original plead-
ing by filing a responsive pleading or failing
to reassert the defense or objection.”

Actually, 21 F. and G. probabiy cover this anyway, but the

new language would make the situation absolutely clear.

3. I think I told the Council at one point that no provision
relating to transfer was iqcluded in the draft of Rule 34 because none
existed in the Oregon statute. I found that ORS 13.080(4) does cover
transfer. It simply says the court on motion may ailow the action to be
continued against the successor in interest. The provision from the
federal ruie which we included as 34 E., Page 88, is more flexible and

I would suggest is better.

4. T put the words "upon motion of any party" at the beginning
of Rule 53 A., Page 148,'rather than in the third line as suggested at

the meeting. They appear at the beginning of the section in ORS 11.050
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and if placed in the third line would only modify joint. trials and not

consoiidation.

5. In ORCP 54 A.(1), last sentence, Page 149, I changed “section”
to “subsection” and in ORCP 54 A.{2), last sentence, Page 149, I changed

“paragraph" to "subsection",

6. In ORCP 55 F.(1), Page 158, second iine, I changed "notice

will be issued" to "notice will be served".

7. In ORCP 58 A., Page 173, third line, I changed "{5}" to "(4)".
A 11m1tétion an time to address the jury does not fit a court trial.
In ORCP 63 F., Page 188, fourth 1ine, I changed "entry" to "filing" to
be consistent with ORCP 64 F.

IT1. APPROVAL OF SECTION III; RULES AMENDED. At the 1a§t meeting,
you were given copies of some of the miscellaneous changes to rules
remaining in ORS sections as follows:

1. ORS 35.255 is changed because section (2) is probably unconsti-
tutional in authorizing publication merely because a defendant is a non-
resident.

2. O0RS 52.740 1is changed to conform service in justice courts to
the rules. This would be a case where the ORCP was made specifically

applicable under Rule 1 to a court other than a district or circuit court.
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3. 0ORS 97.900 fs changed because (a) it is probably unconsti-
tutional in providing that no nctice need‘be given to nonresidents,
(b) no special publication provision is necessary in light of Rule 7,
and (c¢) the time for response should be consistent with Rule 7. Note,
in section (1) I am not sure what “known" means. Should this say, "If

such owners and holders can be served in the county in which the action

is filed"?

4. QRS 105.230 is changed because it is probably unconsti-

tutional in authorizing service by publiation upon nonresidents.

5. O0RS 109.330 is changed as it may be unconstitutional in
authorizing publication of citation on someone not found in the state.
In any case, why requiring publication, plus mailing, if mailing is
the effective service? The suggested change would require mailing

if possible before publication is required.

6. ORS 174.160 and 174.170 probably should be included in
the bills prepared by lLegislative Counsel.and not in our rule changes.

The sections are not limited to civil procedure.

7. ORS 226.590 is changed because making publication the
only service method is probably unconstitutional except for unknown
defendants. Note the words "within the State of Oregon" should also

be removed from the fourth line of section (1).
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8. ORS 305.130 is changed to conform to the time for

response in QRCP 7.

9. ORS 520.175 is changed to be consistent with Rule 7

relating to who may serve summons.

10. ORS 12.010 was changed-to be consistent with Rule 21,
which provides that a statute of limitations defense may be raised by
motion, and with Rule 47, which aliows such defense to be raised by

summary Jjudgment motion.

17. ORS 20.210 was changed to eliminate the requirement

of verifying cost bills as previously directed by the Council.

12. ORS 30.610 was changed to eliminate verification of

actions brought in the name of the state.

13. ORS 111.205 was changed to eliminate the hecessity of
verifying petitions in probate courts. Note, the state is also one
which requires a law equity change through the bills which the lLegis-
lative Counsel will prepare. Perhaps our change should only

eliminate "petitions".

14. QRS 44.320 is changed to conform to Rule 38 relating

to who may administer an ocath for deposition.

15. QRS 17.630 should perhaps be part of the material being
pprepared by the Legislative Counsel. The reason we did not include
the last sentence in ORCP 64 G. is that it is a rule of appellate

procedure. ORS 17.630 is 1isted as superseded.
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16. O0ORS 30.230 is changed because the ORCP eliminates non-

suits.

Please 1let me know if you object to any of these changes.
1 am searching the OLIS print-out for any other modifications and

will try to have them to you around December 18.

For the changes in SECTION I, I need to have them AS SOON
AS POSSIBLE because we hope to have the final rules typed and proof-

read by December 15.

I am also enclosing a letter from Eric Carlson. The matters
marked with a check or an "X" either had already been or were changed

in the final set of rules.
Enclosure

cc: Council members (Encl.)
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1 PROPOSAL FOR MANDATORY EXCHANGE
OF EXPERT'S REPORTS
2
3 Prepared by E. Richard Bodyfelt,
Member of the Discovery Subcommittee
4 of the Oregon Council on Court Procedures
5 PROPOSED RULE
6 (1) Upon the request of any party, any other party shall
7 deliver a written report of any person the other party reasonably
8 expects to call as an expert witness at trial. The report shéll
9 be accompanied by a statement prepared and signed by the expert,
10 . the other party, or the other party's attorney, stating the areas
11 in which it is claimed the witness is qualified to testify as an
12  expert, the facts by reason of which it is claimed the witness is
“""13 an expert, and the subject matter upon which the expert is expected
14 to testify. The report prepared by the expert shall set forth the
15 substance of the facts and the opinions to which the expert will
16 testify and a summary of the grounds for each opinion. The report
17 and statement shail be delivered within a reasonable time after
18 the request is made, and in no event less than thirty days prior
19 to commencement of trial.

o)
[=

(2) Unless the court upon motion finds that manifest injustice

would result, the party requesting the report shall pay the reasonable

22¢ Mohawk Building
Portland, Qregon 97204

BODYFELY & MOUNT
Astornoys at Law
Telephone [503) 243-1022
ot
oy

j o]
o]

costs and expenses, including expert witness fees, necessary to pre-

23 pare the report.
24 (3) If a party fails to timely comply with a request for
9% expert's reports, or if the expert fails or refuses to make a report,

i

i

26 and unless the court finds that manifest injustice would result, the

Page PROPOSAL FOR MANDATORY EXCHANGE OF EXPERT'S REPORTS



BODYFELY & MOUNT
Attomeys o Low
229 Mohawk Building
Portland, Oregon 97204
Telephane (503} 242.1022

\

Y - N 7 S - TR S

10
11
12
13

B | = T | e T S T o} o b o p— T
~Fl T L2 o et o] F=) co ~3 (=31 w

b

]
[=3}

court shall require the expert to appear for a deposition or ex-
clude the expert's testimony if offered at trial. If an expert
witness is deposed under this subsection of this Rule, the party
reguesting the expert's report shall not be required to pay expert
witness fees for the expert witness' attendance at or preparation
for the deposition.

(4) DNothing contained in this Rule shall be deemed to be a
limitation of one party's right to take the deposition of another

party's expert if otherwise allowed by law.

{5) As used herein, the terms "expert” and "expert witness"
include any person who 1s expected to testify at trial in an ex-
pert capacity, and regardless of whether the witness is also a
party, an employee, agent or representative of a party, or has been

specifically retained or employed.

COMMENTS BY E. RICHARD BODYFELT (PROPONENT)

This proposed Rule plagiarizes to a large extent ORS
44,620 and 44.630 (regarding medical reports) and FRCP Rule 26 (4)
(interrogatories to another party regarding that other party's
experts). As of the time this Rule is proposed, Oregon does not
have interrogatory procedures. Although the report and opinions
of an opponent's expert probably fall within the broad ambit of
ORS 41.635 {(scope and disclosure), such information and materxrials
have generally been wrapped in a shroud of work product privilege.
To the extent that this Rule is adopted, of course, there would

necessarily be some yielding of the scope and extent of the work

Page 2 - PROPOSAL FOR MANDATORY EXCHANGE OF EXPERT'S REPORTS



|

BODYFELT & MOUNT
Attorneys at Law
25% Mehowk Building
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Telephone [503) 2431022

product privilege insofar as it applies to expert reports and
opinions. It is felt that this Rule would facilitate open discovery,
avoid surprise, encourage (actually, require) exchange of information,
and perhaps produce earlier settlements.

The Rule is specifically.and expressly applicable both to
"in-house" and "outside" experts, and thus anticipates and avoids
the propensity'by gsome courts to distinguish between in-house and

outside experts under FRCP Rule 26. See, e.g., Virginia Electric

- O oo =~ o (21 S W N e

& Pow, Co. v. Sun Shipbuilding and D. D. Cc., 68 F R D 397 (E D

10 virginia 1975).

11 The Rule specifically provides that the party requesting
12 the report shall pay the reasonable costs and expenses, including
13  expert witness fees, necessary to prepare the report. In this

14 regard, it is intended that the only costs allowed would be those
15 necessary to reduce to written form a report on the expert's work.
16 It is not intended that the requesting party be required to pay the
17 cost of the expé;t's analyses, testing, research, etc., necessary
18 to arrive at his opinions, It is anticipated that the cost would
19 include necessary reproduction costs, costs of photographs included
20 in the report, and a presumably limited time required on the expert's
21 part to write the report.

22 It should be noted that under this Rule, actually two

23 things are required, a statement prepared and signed by the expert,
24

the party, or the party's attorney, and an expert report. It is
25 felt that the statement could be as easily, and perhaps more cheaply,
26 prepared by a party or, particularly, the party's attorney. It is

Page 3 - PROPOSAL FFOR MANDATORY EXCHANGE OF EXPERT'S REPORTS



likely that the attorney knows as well, if not more so, the reasons
why the witness is purportedly qualified, the areas in which he is
expected to be qualified, and the subiect matter of the expert's
testimony.

It should be noted also that in one respect, the proposed
Rule goes beyond ORS 44.630 {(sanctions for failure to comply with
request to produce medical reports) in that the Rule provides, upon

a limited exception, that the court shall impose sanctions, as opposed

WO N sy i Hh W o

to providing that the court may impose sanctions. It is felt that

10 these additional sanctions, of a compulsory nature, will more likely
11  carry out the intended purpose of this Rule. If the expert is de=-
12 posed under subsection (3) of the Rule, the party who filed the re~

.

Attorneys of Llaw
229 Mohowk Building
Portland, Qregon 57204
Telephons {508) 243-1022

BODYFEET & MOUNT

13 quest for an expert's report is not required to pay expert witness

14 fees for the expert's preparation for or attendance at the deposition,
15 It is felt that if the opposing party, or the expert, is intractible

15. in the response to the request for an expert report, the requesting

17 party should not be penalized by such charges.

18 It is somewhat difficult to suggest thé time within which

19  the report must be provided. The words used are "within a reasonable
20 time" and "in no event, less than thirty days prior to commencement

21  of trial." It was not felt that if a request was filed at the threshold
22  of the case, or midway through the case, the request necessarily should
23 be complied with within some arbitrary number of days. It is entirely
24 possible that at the time the request is made, the other party has

2%  not retained an expert, or if he has, is in no position to finalize

26 the expert's report. If the report is delivered within thirty days

Page 4 - PROPOSAL FOR MANDATORY EXCHANGE OF EXPERT'S REPORTS
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Page

prior to trial, in most instances this would be adequate time. Pre-
sumably, the trial court would have inherent power to reduce or
enlarge the days before trial within which the reports had to be
filed, if particular circumstances, such as the complexity or dif-
ficulty of the case, warranted it.

Subparagraph (4) is inserted to preserve inviolate the
right tQ take another party's expert's deposition under circumn-
stances where not even the wotk product privilege shields the
witness. An expert may have knowledge of certain facts, which
knowledge another party is entitled to discover irrespective of the
work product privilege. This might occur where the expert has
examined a piece of evidence which has been lost or altered, ox
where the expert is an employee of a party‘and hag knowledge of

certain facts which establish a duty or breach thereof.

E. Richard Bodyfelt
February, 1978
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PROPOSED "INTERMEDIATE" RULE
REGARDING INTERROGATORIES

R

2
3 Proposed by E. Richard Bodyfelt,
Member, Discovery Subcommittee of

4 the Oregon State Council on Court: Procedures

5

6 PRELIMINARY COMMENT

7. There has been almost a constant sse-saw battle, and

8 occasionally open warfare, between the proponents and opponents

9 of intexxogaéories under Oregon's procedural statutes. Efforts
10 _to'persuade the Legislature to adopt interrogatory procedures
11 have been singularly unsuccessful, although numerous in number.
12 Many of the arguments, pro and con, have considerable merit. It
13 is probably safe to generalize, however, by saying that the oppo-
14 sition to interrogatories is generally founded upon a concern for
15 abuse. Perhaps these warring factions can both ke.a¢commodated
i6 by'adopting an interrogatory procedure with certain built-in
17 limitations and proscriptions against abuse. In faifnéss, your
18 proponent must concede that if he had to choo$e between no interro~‘
19 gatory procedure at all énd an unrestricted interrogatory procedure,
20 he would opt for no interrogétories at all..
21 What is set forth below are two suggested alternative
22 approaches to interrogatories-with-limitations. They are not set
23 forth in order of any established preference by youxr propohent.
24 FIRST ALTERNATIVE PROPOSED | |

. INTERROGATORY RULE WITH LIMITATIONS

) : | _
26 (1) [Adopt FRCP Rule 33 in its entirety, making appropriate

Page PROPOSED "INTERMEDIATE" RULE REGARDING INTERROGATORIES



[y

substitutes where Rule 33 is cross-referenced to other Rules, that

2 is, substituting appropriate Oregon Revised Statute sections for

3 the cross—reference Rules. ]

4 (2} Add the following to the Rule:

5 "Each interrogatory shall consist of a single question.
Without leave of court, the number of interrogatories

6 shall not exceed thirty in number. Leave of court,
upon motion for good cause sghown, shall be required

7 to serve in excess of thirty interrogatories."

8 COMMENTS BY PROPONENT REGARDING

g FIRST ALTERNATIVE

10 In some respects, this rule if adopted might be known as

11  the "Judge Burns Rule." Attached to this proposal is a January 5,

12 1978, letter from Judge Burns, to Jerry Banks, discussing his "I'wenty

13 Question Rule." Also attached to this proposal is a proposed amended

14 FRCP Rule heing proposed by the ABA Special Litigation Section's

15 Committee for the Study of Discovery Abuse. Adoption of the ABA

16 cCommittee's proposal would be substantially the same as that proposed

17 above, however the reader's attention is called to the italicized

18 addition to subpart (c) of FRCP Rule 33. It seems to make little

19 Jdifference whether a limitation is 20 or 30, or some other number.

»o
[mn)

It necessarily must be arbitrary. Provision is made under these

proposals to permit more interrogatories to be propounded than the

bt
e

BODYFELT & MOUNY
Attorneys o! Law
229 Mohowk Building
Partland, Qregon 97204
Telephono {503) 243-1022
fo
Y

arbitrarily-set number upon good cause shown.

23 SECOND ALTERNATIVE PROPOSED
INTERROGATORY RULE WITH LIMITATIONS
24 ‘ ‘ ‘
25 It is simply proposed that this Council adopt what the

26 Oregon State Bar's Committee on Procedure and Practice proposed in
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1_ its 1974 Annual Committee Report as Exhibit "D". A copy of

2 Exnibit "D" is attached tb this proposal.

3 COMMENTS BY PROPONENT REGARDING

4 SECOND ALTERNATIVE

5 This proposal follows an entirely different approach, but

6 has the same objective in mind. It eliminaﬁes the arbitrariness of

7 a set number of interrogaﬁories. It provides that the attorney’s

8 $ignature to objections constitutes a cerﬁificatioh by the attorney

9 that in his opinion the objections are well founded and have not been

10 interposed for purposes of delay. In the event that any interrogatories

11  are objected to, the party serving the interrogatories has the burden
12 of showing good cause why the interrogatories should be answered. Pre-
13 sumably, this would discourage inter:ogatcry proponents from filing,
14 willy-nilly, “cook-book" or "mechanical monster" interrogatories.

15 Even if they were served, the proponent would almost certainly be

16 discouraged from attempting to carry the burden of showing good

17 cause why.burdensome interrogatoriés should be answered. 1In deter-—
18 mining whether the interrogatories, or any oﬁe or more of them,

19  should be answered over objection, the trial court should take into
20 consideration the size and complexity of the case, access to other,
21 more reasonable, guicker or less expensive discovery tools, and

22 bear in mind that the objective of any discovery procedure is

23 - the pursuit of discovery lreasonably necessary at the lowest possible
24‘ expense to the 1itigants'and to the public. The Procedure and frac“
25 tice Committee's 1974 proposal was approved by the Oregon State‘Bar
26 at the ;974 Bend convention, 5ut the proposed legislation was

Page 3 — PROPOSED "INTERMEDIATE” RULE REGARDING INTERROGATORIES



BODYFELT & MOUNT

Altarneys of tow
229 Mohawk Bullding

Portiund, Qregon 97204
Telephone {503} 243-1022

rejected by the Legislature.

E. Richard Bodyfelt
February, 1978
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RULE 32

USE OF DEPOSITIONS IN COURT
PROCELDINGS

No change.

RULE 33
INTERROGATORIES TO PARTIES

{a) Availability; Procedures for Use. Any party may
serve as a matter of right upon any other party written
interrogatories not to exceed thirty (30) in number to
be answered by the party served or, if the party served
is a public or private corporation or a partnership or
association or governmental agency, by any officer or
agent, who shall furnish such information as is available
to the party, Each interrogalory shall consist of a single

- question. Interrogatorics may, without leave of court,

be served upon the plaintiff alter commencement of the
action and upon any other party with or after service
of the summons and complaint upon that party. Leave

of court,-to-be-granted upon e showing -of -necessity,

shall be required to serve in excess -of thirty (30)
mterrogatories, - :

"Each interrogatory shall be answered separately and
fully in writing under oath, unless it is objected to, in
which cvent the reasons for objection shall be stated in
licu of an answer. The answers are to be signed by the
person making them, and the objections signed by the
attorney making them. The party upon whom the
interrogatorics have been served shall serve a copy of
the answers, and objections il any, withm 30 days after
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the scrvice of the interrogatories, except that 2
defendant may serve answers or objections within 45
days aftcr service of the summons and complaint upon
that defendant. The court may allow a shorter or longer
time. The party submitting the interrogatories may
move for an order under Rule 37(a) with respect to any
objection to or other {ailure to answer an interrogatory.

(b) Scope; Use at Trial. Interrogatories may relate to
any matters which can be inguired into under Rule
26(b), and the answers may be used to the extent
permitted by the rules of evidence.

An interrogatory otherwise proper is not necessarily
g Prog .
objectionable merely because an answer to the inter-

‘rogatory involves an opinion or contention that rclates

to fact or the application of law to fact, but the court
may order that such an interrogatory need not be
answered until after designated  discovery has been
completed or until a pre-trial conference or other later
time.

(c) Option to Produce Business Records. Where the

answer to an inlorrogatory may be derived or ascer-
tained from the business records of the par(y upon

whom the interrogatory has been served or from an

examination, audit or inspection of such business
records, or from a compilation, abstract or summary
based thereon, and the burden of deriving or ascertain-

ing the answer is substantially the samc for the party

serving the Interrogatory as for the party served, itis a
sufficient answer 1o such interrogatory to specify the
records from which ihe answer may be derived or
ascertained and to afford to the party serving the
interrogatory rcasonable opportuuity to examine, audit
or inspect such records and to make copics, compila-
tions, abstracts or summarics. The specification pro-

19
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vided shall include sufficient detail to permit the

mmterrogaling party to adentify readily the “ndividual—

documents from which the answer may be ascertained.

Committee Comments

No sigle rule was perceived by the Bar at large
responding to the Committee’s questionnaire as en-
gendering more  discovery abuse than Rule 33 on
interrogatories. Numerous solutions to perccived prob-
lems were considered. In the final analysis the Commit-
tec determined that an initial numerical limitation on
interrogatories  filed as a matter of rnight was the
soundest approach to limiting interrogatory abuse and
to enhancing better use of interrogatorics as a discovery
mechantsm.

The sclection of 30 initial interrogatories was based
on direct Committee experience with existing practice
in certain jurisdictions. The 30 interrogatories permitted
as of right are to be computed by counting each
distinct question as one of the 30 even if it is labcled a

subpart or subsection.

The Commitice would, however, recommend to
courts that interrogatories Inquiring as to the names and
locations of witnesses or the existence, location and
custodians of documents or physical evidence cach be
construcd as one interrogatory. Greater leniency is
recommended in  these areas because they are well
suited to non-abusive exploration by interrogatory,

The addition to subsection (¢} is designed to
chiminate the mechanical response of an invitation to
“look at all my documents.” The Rulc as proposed
makes clear that the respondig party has the duty to
specify  precisely, by category and location, which

20
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docinments apply to  which question. Further, such
answers  beimg  given  under oath  are intended 1o
climinate subscquent evasive use of additional docu-
ments at {rial on issues confronted by the interrogatory
request.

RULE 34

PRODUCTION OF DOCUMENTS AND TITINGS
AND ENTRY UPON LAND FOR INSPECTION
AND OTHER PURPOSES

* % %

(b) Procedure. The request may, without lcave of
court, be served upon the plaintiff alter commencement
of the action and upon any other party with or alier
service of the suramons and complaint upon that party.
The request shall set forth the items to be inspected
cither by individual item or by category, and describe
cach item and category with reasonable particularity.
The request shall specily a reasonable time, place, and

manner of making the inspection and performing the

related acts,

‘The party upon whom the request is served shall
serve a written response within 30 days aflter the service
of the request, except that a defendant may serve a
response within 45 days alter service of the suninons
and complaint upon that defendant. The court may
allow a shorter or Jonger time. The response shall statc,
with respect to each item or category, that inspection
and related activities will be permitted as requested,
unless the request is objected to, in which cvent the
reasons for objection ‘shall be stated. Il objection is
made Lo part of an item or category, the part shall be

21
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is within the county and capable of making the affidavit; otherwise,

the affidavit may be made by the agent or attorney of the party.

The affidavit may also be made by the agent or attorney if the action

or defense is founded on a written instrument for the payment of

money only, and such instrument is in the possession of the agent

or attorney, or if all the material allegations of the pleading are within

the personal knowledge of the agent or attorney. When the affidavit

is made by the agent or attorney, it must set forth the reason of L
his making it] or his resident attorney. When a corporation is a party, ;
and if the attorney does not sign the pleading, the [verification] subscrip- 1'
tion may be made by any officer thereof upon whom service of a

summons might be made [}: and when the state or any officer thereof

in its behalf 1s a party, the {verification] subscription, :I]’ not made by

the attorney, may be made by any person to whom all the material

allegations of the pleading are known. Verification on pleadings shall

not be required. The subscription on a pleading constitutes a certificate

by the person signing that he has read the pleading, that to the best

of his knowledge, infgrma!ian and belief there is a good ground to sup-

port it and that it is not interposed for de!i{).

(2) Any pleading not duly [verified and] subscribed may, on mo-
tion of the adverse party, be stricken out of the case. :

Section 2. ORS 30.350 is amended to read: i

30.350. In the actions and suvits described in ORS 30.310 and ;
30.315 to 30.330, the pleadings of the public corporation shall be
{verified] subscribed by any of the officers representing it in its cor-
porate capacity, in the same manner as if such officer was a party,
or bSY the agent or attorney thereof, as in ordinary actions or suits.

ection 3. ORS 30.610 is amended to read:

30.610. The actions provided for in ORS 30.510 to 30.640 shall
be commenced and prosecuted by the district attorney of the district
fwhere] in which the same are triable. When the action is upon the
relation of a private party, as allowed in ORS 30.510, the pleadings
on behalf of the state shall be [verified] subscribed by the relator as
if he were the plaintiff, or otherwise as provided in ORS 16.070 |;
in}. In all other cases the pleadings shall be [verified] subscribed by
the district attorney in like manner or otherwise as provided in ORS
16.070. When an action can only be commenced by leave, as provided
in ORS 30.580, the leave shall be granted when it appears by affidavit
that the acts or omissions specified in that section have been done E
or suffered by the corporation. When an action is commenced on :
the information of a private person, as allowed in ORS 30,510, having
an interest in the question, such person, for all the purposes of the
action, and as to the effect of any judgment that may be given therein, |
shall be deemed a coplaintiff with the state. !

Section 4. ORS 16,080 is repealed. _ i

' ‘ .
{

EXHIBIT D
A BILL FOR
AN ACT
Relating to interrogatories and discovery procedures,
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Be It Enacted by the People of the State of Oregon:

Section 1. (1) Any party may serve upon any other party written
interrogatories 1o be answered by the party served or, if the party
served 1s a public or private corporation or a partnership or association
or governmental agency, by any officer or agent, who shall furnish
such information as is available to the party. Interropatories may,
without leave of court, be served upon the plaintiff after commence-
ment of the action and upon any other party with or after service
of the summons and complaint upon that party.

(2) Each interrogatory shall be answareg separately and fully in
writing under oath, unless it is objected to, in which event the reasons
for objection shall be stated in l’ieu of an answer. The answers are
to be signed by the person making them, and the objections signed
by the attorney making them. The attorney’s signature shall constitute

a g:;n(i}ﬁ/q&m hy the attorney that, in

a;ﬁmlw not been interposed for purposes
of delay. The party upon whom the interrogatories have been served
$hall Serve a copy of the answers, and objections if any, within 30
days after the service of the interrogatories, except that a defendant
may serve answers or objections within 45 days after service of the
sumrnons and complaint upon that defendant. The court may allow
a shorter or longer time. .

Section 2. Interrogatories may be used to in%uire into any matter
which may be inquired into in the taking of a deposition of a part
pursuant to ORS 45151 et seq,, subject to the provisions of OR
45.181. The answer may be used at the trial or upon the hearing
of a motion or an interlocutory proceeding to the extent permitted
by the rules of evidence.

Section 3. Answers and objections to interrogatories propounded
ursuant to this Act shall identify and quote each interrogatory in
ull immediately preceding the statement of any answer or objection

thereto. '

Section 4. Where the answer to an interrogatory may be derived
or ascertained from the business records of the party upen whom
the interrogatory has been served or from an examination, audit or
inspection of such business records, or from a compilation, abstract
or summary based thereon, and the burden of deriving or ascertain-
ing the answer is substantially the same for the party serving the
interrogatory as for the party served, it is a sufficient answer to such
intermfatory to specify the records from which the answer may be
derived or ascertained and to afford to the party serving the interroga-
tory reasonable opportunity to examine, audit or inspect such records
and to make copies, compilations, abstracts or summaries.

Section 5. The court, on motion of any party, may make such
protective orders as justice may require. The number of interrogatories
or sets of Interrogatories to be served is not limited except as justice
requires to protect the party from annoyance, expense, embarrass-
ment, harassment or oppression. The provisions of ORS 45.181 are
applicable for the protection of parties from whom answers to interro-
gatories are sought,

“Section 6. In the event that any interrogatory is objected to, the -
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party servin% the interrogatory shall have the burden of showing good
cause why the interrogatory should be answered.

EXHIBIT E-
A BILL FOR
AN ACT :

Relating to admissions of facts or genuineness of documents or
physical objects; and repealing ORS 41625,

Be It Enacted by the Peqpﬁe of the State of Oregon: :

Section 1. ORS))41.625 is repealed and section 2 of this Act is.
enacted in Heu thereof. ,

Section 2. (1} After commencement of a proceeding, a party may
serve upon any other party a request for the admission by the latter
of the truth of relevant facts specified in the request or the genuineness
of any relevant documents or physical objects described in and ex-
hibited with the request. If a plaintiff desires to serve a request within
20 days after service of summons, leave of court, granted with or
without notice, must be obtained. Copies of the documents shall be
served with the request unless copies have already been furnished.

(2) The party to whom the request is directed shall serve upon
the party requesting admission a sworn statement, either admitting
the facts or genuineness requested or denying specificaily the matters.
of which an admission is requested or setting forth in detail the reasons
why he cannot truthfully admit or deny such matters, or objections
on the ground that some or all of the requested admissions are privi-
leged or irrelevant or that the request is otherwise improper, in whole
or in part. _ : .

(3} All objections made 10 requests must be signed by the attorne
for the party making the objections; and such signature shall constt
tute a certification by the attorney that, in his opinion, said objections
a?e well founded and that they have not been interposed for purposes
of delay.

4) /{dmissions, denials and objections to requests for admissions
shall identify and quote each request for admission in full immediately
preceding the statement of any admission, denial or objection thereto
and shai% be served and filed within 30 days after service of the re-

vest, :
4 (5) Any admission made by a party pursuant to such request is
for the purpose of the Eending proceeding only, and neither consti-
tutes an admission by him for any other purpose nor may be used
against him in any other proceeding.

(6) In the event that any request 1s objected to, the party serving
the request shall have the burden of showing good cause why the
request should be admitted or denied.

- EXHIBIT F
A BILL FOR
AN ACT

Relating to summary judgment.
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OBJECTIONS TO ANY INTERROGATORIES

Are interrogatories necessary?

1.

The state courts have been in existence for way cover

100 years and have functioned adequately and competently
without any form of Interrogatories.

Any information desired by a party can be cobtained by
deposition or motions to produce or inspect.

Having interrogatories in the federal court has not

materially increased the proficiency of that judieclal

system.

Are interrogatories desired or wanted by the members of the

Oregon Bar?

1.

Although no survey has been made, my conclusion upon
talking with people is that most lawyers dc not want
interrogatories in the state court system.

Bvennt the lawyers who practice extensively in the
federal court feel that the Informaticn shown by
interrogatories can be obtained by other means.

I am also informed that sole practitioners generally

are agalinst interrogatorles.

Interrogatories in the federal court are flagrantly abused.

1.

It is noﬁ uncommon to have a set of 100 to 200

‘interrogatories to be answered wilthin 30 days.

1 - OBJECTIONS TC ANY INTERROGATORIES
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2. The time involved in answering such interrogatories is
extensive.

3. Sanctions have not been adequate in coping with this
abuse.

§, The American Bar Assoclation has recognized this abuse

and is now attempting to limit interrogatories to 30

in number.

Interrogatories are extremely costly and time consuming.

1. Interrogatories increase the lawyer's time lnvelved in
handiing a case tremendously.

2. The cost of litigation materially increases.

3. Such cost 1s way oubt of proportion to any benefit to

the litigants,.

Limited interrogatories no solution.

1. One or two interrogatories can he burdensome and
oppressive 1if they are extremely broad and require all
pertinent information.

2. Even such interrogatories are costly and requlre court
appearances regarding objections.

3. Authorizing interrogatories will in effect inaugurate

the federal rules in state courts completely.

2 - OBJECTIONS TO ANY INTERROGATORIES
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i F. Practical application
2 1. Interrogatories wilill be flled in every case and used as a
sword or shield to thwart the application of justice.

Interrogatories will be filed even in cases filed in the

o b W
o

district court and in all domestic relatiocns proceedings.

(=)}
Lo

Substantially increase the cost of litigation.

Q9 James B. O'Hanlon
February, 1978
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Donald W. McEwen
Februaxry 18, 1978

© INTERROGATORIES TO PARTIES

Enlargement of discovery tecﬁniqueS'to include interroga-
tories to parties similar to Rule 33 of the Federal Rules of
Civil Procedure has been proposed by the Committee on Procedure
and Practice innumerable times. The Committee's recommendations
in the form of proposed legislation was approved by the Bar at
convention on at least two occasions. The Bar failed to secure
enactment as a result of criticism which was primarily emotional.

The purpose of interrogatories, like other discoverf, is
to enable parties to prepare for trial, ascertain the facts,
narrow the issues, determine what evidence must be presented
at trial, and to reduce the possibility of surprise.

Interrogatories are an extremely effective way to obtain
simple facts, and also to obtain information needed in order
to make effective use of other discovery procedures. As examples,
interrogatories are a simple, inexpensive method of ascertaining
the existence of documents, their identity, witnesses and their
addresses. In appropriate caseg they may be used to secure
admissions of parties. They may also be used in aid of execution
and other process resorted to to enforce collection of judgments.

The scope of admissible discovery with interrogatories can
be limited to the same limits permissible in depositions orxr other
discovery. If desirable, the scope may be limited to prevent
the use of interrogatories to ascertain a party's legal theory.

The argument is frequently made that interrogatories have

a place only in the large or substantial case. At our last



-

meeting, experienced trial attorneys in smaller communities
called the Council's attention to their need for interrogatories
in minor cases that did not involve significant or substantial
sums .

Interrogatories need not cast an undue burden on the party
required to answer them. Certainly they should not be permitted
to be uused so as to force one to prepare his opponent's case,.
They of course sghould be limited so that the party answering the
same is only required to furnish information that is available
to him and that can be provided without undue labor and expense.
It is sufficient if the party answering the interrogatory provides
relevant facts, or facts within the permissible scope which are
readily available to him. Obviously no one should be required
to enter into independent research to acguire information solely
for the purpose of answering his opponent's interrogatories.

The opposition to interrogatories in our state courts is
in reality premised upon a single and limited foundation. 1In
a word, it is "abuse." Certainly there have been abuses in
the use of interrogatories in the United States District Court.
The abuse flows from the indiscriminate use and the prolixity
of the questions. Indiscriminate use of anything is undesirable.
Rule 33 imposes nc limitation upon the number of interrogatories
that may be propounded, or the number of sets of interrogatories
which may be propounded. TThe party to whom the interrogatories
are aaddressed may always in appropriate cases seek to be protected
from the annoyance, expense, and oppression of too many questions

or too many sets of interrogatories.
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The usual suggestion to cope with indiscriminate use is
to provide a fixed and rigid limitation, i.e., a limitation of
the number of guestions and to a single set., Undoubtedly in
the great bulk of cases such a limitation does not significantly
interfere with the effective use of interrogatories. However,
there are a substantial number of cases wherein effective use
of interrogatories cannot be limited to some arbitrary number,
and in some cases to a single set.

I will attempt to provide an illustyation or example of a
hypothetical case Wwherein effective use of interrogatories will
establish a great many facts simply, expeditiously, and without
the expenditure of a substantial amount of time and money which
would of necessity be expended if the parties had to resort to
depositions. A plaintiff in a product liability case claims
defects in both the design and the manufacture of a piece of
equipment. Plaintiff's counsel is aware only of the identity
of the equipment, the manufacturer, and that a number of people
saw the accident., Hig client is unable to supply additional
details. He is aware that the manufacturer of the product
made a thorough investigation. By the effective use of inter-
rogatories plaintiff's counsel should be able to ascertain the
following without taking any depositions:

{(a) The names and addresses of the witnesses;

{b}  The date of manufacture, the date of sale to
any wholesaler, and possibly the date of the retail sale in
gquestion;

(¢) The identity of any third party who manufactured
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any parts, accessories, or assemblies incorporated into the equip-
ment;

(d) The identity of documents relating to design,
manufacture, guality control, and testing;

(e) The identity of the engineers or others responsible
for the design;

(f) Whether or not similar failures had previously
occurred, and the manufacturer's knowledge thereof;

{g) The names and addresses of any experts or others
who have made a study to determine the cause of the accident;

(h} The location of any parts or assemblies which may
have been removed from the machine, any . tests made thereof, and
the identity of persons making the tests and of any reports made
reflecting the results thereof.

Undoubtedly numerous other facts may be relevant and material
in many products liability cases which could be discovered by the
use of such interrogatories. The obvious savings in the foregoing
discovery technique as contrasted with the taking of a host .of
depositions is apparent. The savings are equally available to
both parties.

Let me close with the observation that the argument against
the use of interrogatories in our state courts is premised solely
upon abuse. The argument is an indictment of our profession and
of the judiciary. That some members of the Bar will make abuses
in the use of interrogatories is obvious., I have here an example,
176 interrogatories, many with numerous sub-parts, propounded by

plaintiff in a civil rights action involving an incident which
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at the time of trial was established did not extend in excess of
four minutes from beginning to end. The interrogatories were
served the day following the filing of defendants' answer. Surely
the answer to the ultimate question here cannot be that we cannot
enlarge our discovery procedures to permit the use of this simple
device which can provide substantial economies in the cost of
litigation, solely because. some members of the Bar are abusive

in their use thereof, and because some judges have abdicated
their judicial responsibility under the claim of being too busy
to make rulings upon objections and motions for protective orders.
That response is a confession of shortcomings of the profession

and judiciary we do not need to make,
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